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THE DUTIES OF A SHIP? TO HER CARGO AFTER HER 
ARRIVAL AT THE PORT OF DESTINATION, 


Ir is the duty of a ship, as a carrier of goods, to carry her 
cargo and deliver it in safety to the proper persons at the port 
of destination. The duty is then two-fold ; the carrivge, which 
is, strictly, terminated upon arrival of the ship at her destined 
port, and the d: livery, consequent upon such arrival.. The 
delivery is as much a part of the original undertaking as 
the carriage, and the liability of the carrier exists as a part 
of the original undertaking until the delivery is cons ee 
whether the contract be evidenced by a charter-party, or bill of 
lading, or be simply implied from the reece ipt of gor ahs in Con- 
nection with an offer or request to carry them. 

The actual physical transfer of the cargo from its place in 
the ship to its resting place in the possession of the consignee, 
cannot ordinarily be accomplished by the means employed in 
the carriage of the goods, or by means which it would be reason- 
able to require the ship-owner to employ as accessory thereto. 
Hence the doctrine has arisen, and became established, that a 
delivery should take place, not at the customary place of busi- 
ness of the consignee of the goods, but at the wharf, or ship's 
side. This is termed, for distinction, a constructive delivery, 
though in most instances it is actually as complete and full 
a transfer of the physical possession of the articles from the 
custody of the carrier to that of the consignee, as takes place in 
the case of land carriage, differing only in the place at which 
the transfer is consummated. The place of making, and the 
circumstances which determine what is a complete delivery ; 

vary but little in maritime countries, though the question is 
determined in each instance by the custom of “the port. 
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254 The Duties of a Ship to her Cargo, 


The earrier is not liable for any injuries which happen to thi 
goods alter delivery? and the carrier’s lien is lost by delivery, 
but the same acts do not necessarily constitute a delivery in 
both cases, since the carrier's li: ibility may be terminated, or at 


least converted into the more restricted responsibility of a ware- 


house keeper, while he still retains possession sufficient to sup- 
port his lien for the freight. Again, no action lies for freight 
until delivery of the cargo. It has been doubted whether an 
action ean be brought for freight while the carrier still retains 
possession for his lien.' It is probable that a libel may be 
brought in admiralty,? though the point can hardly be con- 
sidered as settled. 

In considering delivery as a duty of the ship, however, it may 
be stated, that, in general, an unloading of the goods upon a 
suitable wharf,’ separating particular consignments, so_ thiat 
they can be examined with reasonable exertions by the respective 
consignees,* in suitable weather, during the working hours’ of 
a working di ay,® with notice to the consignee,’ constitute a sutti- 
cient deliv ery to relievé the ship from further responsibility as a 
carrier in relation to the goods so delivered. In eases where 
lighters must be employed to unload vessels, the usage seems 
to be that the delivery on board the lighter terminates the car- 
rier’s responsibility,” or, at any rate, that it ceases upon the 
lighter’s leaving the side of the ship. In all cases the mode of 
delivery m: ay be the subject of special contract, and the matter 
is then, of course, taken out of the operation of the general 
rules to the extent to which the contract applies. 

The notice must be brought home to the knowledge of the 
consignee. If notice is published in the newspaper, which the 
consignee usually reads, this would probably be sufficient ; and 
it seems to have been considered, in some cases, that a notice 
published in alk the newspapers of the place would be sufficient, 

without direct proof that it came to the knowledge of the con- 
signee. If, through fault of the shipper or the consignee, 
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1 1 Parsons, Marit. Law, 151. 
2 The Salem’s Cargo, Sprague Dec. 389. 
3 The Bark Majestic, 10 L eg. Obs. 100. 
* Lanata v. Ship Henry Grinnell, 13 La. Ann. 24 (1858); The Ship Mid- 
dlesex, 21 Law. Rep. 14. 
5 Segura v. Reed, 3 La. Ann. 675. 
6 = a v. Goddard, 23 How. 28. 
7 Price v. Powell, 3 N. Y. 322; The Grafton Ole. Adm. 48 ; 1 Parsons, Marit. 


hen 154 n. 
8 Bradstreet v. Herron, 1 Abb, Adm, 209; Abbott, Shipp. 379. 
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persona al notice cannot be given by reasonable ex rtion on the 
part of the ship, the gener: a] notic e given ‘by pu! jication in the 


newspapers may be relied 1 upon.’ ‘The consignments may be 
delivered in parcels, and ae arrier’s liability ceases upon the 
unloading of each parcel, if the delivery is sufficient in other 


respects, : ae is unincumbered with conditions. This point is 
8 deeided 1 In P. “hei Vv. Bowhe r 3 and the Causes ot Coupe 

. Cordova, the Grafton and Gauche vy. Storer? tend strongly 
cn confirm this view of the law. In Puine v. Bowker, three 
hunded and forty-nine barrels of flour were consigned to a firm 
in Boston. On the twenty-sixth of the month the consignees 
were notified that the ship would unload that day, and the 
greater portion of the flour was landed on the wharf. The 
next morning twelve more barrels were landed. In the after- 


noon every thing on the wharf was destroyed by fire. All the 
flour, with the —— i weg barrels, which were afterwards 
tendered to the consignee, but not accepted, was on the wharf 


at the time of the tg “Te ld, that the ship was entitled to her 
freight. 

In Cope v. Cordova, the consignment was unlanded a pack- 
age at a time, with consider: ible intervals; the final package 
was missing, yet if was held a good delivery. In the case of 
The Gr: 8 acl a part of the packages were wet on the wharf, and 
apart in their transit to:a place of shelter; the ship was held 
liable under a special agreement for those on the wharf. In 
Gauche vy. Storer, a part of the consignment was taken away, 
and a part lost under circumstances similar to those in Cope v. 
Cordora. Some of these cases, it will be seen, are cases where 
suits have been brought for freight ; but inasmuch as no action 
lies for freight until the carrier has completed his undertaking 
by delivery , they may fairly be cited as authorities in de ‘termin- 
ing what is a delivery, to relieve the carrier as such from 
further care of the goods. A delivery to warrant an action for 
freight must terminate the carrier’s liability. It is the fulfilment 
of his undertaking, the completion of his task, which at the 
same time ends his duties, and entitles him to demand com- 
pensation for their proper discharge. 





a ——— —— —-- 


1 Kohn v. Packard, 3 La. Ann. 224; Medley v. Hughes, 11 La. Ann. 211; 
and see Gibson v. Culver, 17 Wend. N. Y. 305; Fisk v. Newton, 1 Den. N. 
Y. 45. 


2 Paine v. Bowker, U.S. Dist. Ct., 1856, reported in 1 Parsons, Marit. Law, 
157, in Cope v. ely 1 Rawle, Penn. 203; The Grafton, Ole. Adm. 43; 
Ganche v. ‘Storer, 14 La, Ann, 411. 
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The master cannot, however, require payment of the entire 
freight as a condition precedent to the delivery of the par- 
cels landed, or even a pro rata freight.1. | On this point 
the case of Brittain y. Barnaby is very instructive. In this 
case the consignees of the ship at San Francisco claimed freight 
before unk: ding the ship; the consignees of the cargo tendered 
the freight pro rata for each parcel a is it was landed on the 
wharf; the consignees of the ship stored the goods, and the 
consignees of the cargo brought an action for non-delivery 
under the bill of lading, and recovered the full value, less the 
freight and primage, le aving the ship to pay the e xpenses of the 
storage. The court say, **When the ship nt is large, or 
from the master’s stowage of it, it eannot be landed in a day , if 
he lands a part of it his lien upon the whole gives him power to 
ask of the consignee of the merchandise a satisfietory security 
for the payment of the entire freight, as called tor by the bill of 
lading. But a security or arrangement is all that he ean ask, 
He may not demand that the whole freight of the shi pment 
should he paid before the consignee has had a | opportunity to 
examine his goods, to see if the’obligations of the bill of lading 
have been fulfilled by the ship-owner. Nor is the ship bound 
to land an entire shipment in a day, for the proper stowage of 
the goods is the master’s care, and he may do it in such a way 
as may be most advantageous to the ship, taking care that it 
shall not be done to the injury of the goods, or in such a man- 
ner as to produce unreasonable delay in the delivery of them. 

And when landings of the same shipment are made on different 
days, if the shipper disregards the notice given to him, that 
onli: will be the ease, and he shall not be present to receive the 
goods, and has not made an arrangement to secure the payment 
of the freight, they may be stored for safe keeping at the con- 
Sienee’s expense and risk, in the ship-owner’s name, to preserve 
his lien for the freight.’ 

In Lenata vy. Ship H. Grinnell,? the court say, ‘* The 
weight of evidence tends to the conclusion, that the plaintiffs 
were not allowed a proper opportunity to inspect the lot shipped 
to them before exacting payment of the freight. They tendered 
a payment of the entire freight bill upon an entire delive ry of 
the goods, which was refused. Some of the testimony goes so 





! Clark ». Masters, 1 Bosw. 177; Lanata v. Ship H. Grinnell, 13 La. Ann. 
24; Brittain v. Barnaby, 21 How. 527. 
2 Lanata v. Ship H. Grinnell, 13 La, Ann, 24. 
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far as to say that the plaintiffs were prohibited from touching 
a box until the entire freight was paid, although a considerable 
part of the shipment was still in the hold. And the defendants 
admit that they demanded pro rata freight upon the boxes 
placed upon the levee before the consignees could have an 
opportunity of sceing whether the rest of the boxes on board 
the ship were in ¢ od order. 

The captain might have demanded security of the plaintiffs 
for the payment ot the freizht, and in default thereot hi ive kept 
the goods." But he did not demand security. [le demanded 
the money before giving the consignee an opportunity to mspect 
the condition of the shipment. This was more than he hada 
right to demand. The master cannot detain the goods on 
board the ship until the freight be paid, for the merchant ought 
to have an opportunity to examine the condition of the goods 
previous to payment. And the whole lot of cheese slipped to 
the plaintiffs should have been placed separately from other 
goods upon the levee, subject to their inspection upon tender- 
ing the freight money. 

‘In Clark v. Mast rs,° the defendant sought to detain wheat 
on board his vessel until the entire freight was paid, aud finally 
offered to deliver it upon payment, bushel by bushel, as it was 
unloaded into a lighter, which the plaintiff refused to comply 
with. The defendant had the wheat unloaded and stored. The 
plaintiff brought his action for non-delivery, and recovered, on 
the ground that defendant was bound to submit to luspection 
before he could claim fre ight. The court, after speaking of the 
mutuality pti concurrent nature of the obligations to deliver and 
pay freight, . ** But there are other and very conclusive rea- 
sons for holdin ne w that 1e claim of the master, in the present case, 
for the whole freight, before the wheat, or any portion of it, 
was delivered, or offered to be delivered, cannot be sustained. 
We apprehend that it is now settled law that the owner of 
goods is not bound to accept their delivery, and pay the freight, 
until he has had an opportunity of ascertaining how tar they 
correspond in quantity and description with the bill of lading, 
and of examining into their actual state and condition. Le has 
a right to deduct from the usual or stipulated freight any 
damage which tie goods may have received on the voyage, not 


' La. Civ. Code, art. 3213. 
3 Kent Comm, 214. 
3 Clark v. Masters, 1 Bosw. N.Y. 177. 
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imputable to the perils of navigation; and also any defici iency 
from the quantity mentioned in the bill of lading; and it is 
evident that to enable him to exercise this important right, an 
examination prior to the payment of freight is indispensable. 
If all the facets necessary to be known by the owner can be 
ascertained by him before an unlading of the cargo, the exami- 
nation may then be had; but if not, the goods must be unladen 
at the expense of the master, and placed in a situation to enable 
the owner effectually to exercise his rights ; this right was very 
distinctly claimed by the plaintiffs in ‘the present case, and as 
plainly denied by the a denied by his refusal to place 
the wheat in a situation in which it could be examined, unless 
the whole freight were previously paid. It is true he offered 
to deliver the wheat bushel by bushel, receiving a pro rata 
freight for each bushel as delivered; but it is very clear that 
this was not an offer to which the plaintiffs were bound to 
accede. The contract of affreightment in reference to each 
consignment is entire, and no portion of the freight is due until 
the entire consignment is delivered. The master has no right 
to divide and split up the consignment into as many lots as he 
may deem convenient, making as many contracts as there are 
parcels, and as many freights as there are contracts. The 
freight, when payable, is payable as a whole, and it is not 
payable until all the goods to which it reli ites have been deliv- 
ered or tendered.” 

The three cases last cited are authorities to show that a pro 
rata freight cannot be demanded, but that an entire delivery 
must be tendered before payment of freight can be demanded ; 
though, according to the statements in Brittain y. Barnaby, 
and Lanata v. Grinnell, security may be demanded, in which 
ease, on general principles, the goods would be in the custody 
of the carrier, at the risk of the owner, except in case of gross 
negligence on the part of the carrier, until the demand was 
complied with, and a delivery effected. But in no ease has it 
been held that the liability of the ship continues where a part of 
the consignment has been regularly unloaded in the usual 
course of discharging a ship, separate from other consignments, 
and proper notice given of an unconditional readiness to deliver, 
while the cases first cited directly, or by necessary implication, 
sustain the doctrine that it would be thereby terminated as to 
the part so delivered. 

The master is not bound to insist upon his lien, and vollect 
the freight, if possible, of the consignees, but may look to the 
shippers if he se elect. The clause in bills of lading stipulating 
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for delivery ‘* upon payment of the freight.” is inserted for the 
benefit of the ship, and not to impose an additional burden.! 

Each consignment must be so far separated trom every other 
consignment as to afford a reasonable opportunity for inspee- 
tion.” This inspection, however, cannot be more than a rea- 
sonabl@ examination of the quantity and condition of the 
shipment, as indicated by its exterior appearance.’ The case 
of Gauche y. Storer is exactly in point. This was an — 
brought for non-delivery of certain crates of crockery under 
bill of lading, which contained the customary clause, The 
freight payable after the receipt of the whole, in good order.” 
The goods arrived, and were landed, and the captain refused 
to deliver them without the payment of freight. All the erates 
but one were taken away, and this one was stored by the con- 
signees of the ship, whereupon the action was brought. The 
ease was decided in favor of the defendants ; and the opinion 
by Cole J. gives a clear and concise statement of the law upon 
this subject. ** We are of opinion that the clause * The freight 

ayable after the receipt of the whole in good order,’ does not 

signify that the consignee is entitled to take the freight from 
the levee, the place of delivery, without the payment of the 
freight. Tt is sore n that crockery ware, of which species of 
goods the merchandise of plainti iffs consisted, is often injured 
by hauling from the levee to the store of the consignee, and 
also that it is very often broken in unpacking at the store, 
It would therefore be unjust to construe this clause to mean 
that the ‘good order’ therein mentioned referred to the con- 
dition of the goods at the store, and not on the levee. 

‘¢ The universal way of judging whether goods are in § good 
order’ when they are received by steam-boats, vessels, or other 
modes of carriage, is by their external appearance. If that 
appears to be ood, the bill of lading is given that they are 
received ¢ in cood order.’ 

‘¢ All the casks and crates of plaintiff are shown to have 
been in good order, so far as to external appearance. 

‘¢The condition of the clause was therefore satisfied, and 
the defendant had the right to insist upon the payment of the 
freight before the goods were taken away. 


1 Jobitt v. Goundry, ef al., 29 Barb. N. Y. 509; Grant rv. Wood, 1 N. J. 
292; Shepard v. de Bernales, 13 East. 565; ealiies v. Spaeth, 28 Eng. 
L. & Eq. 132. 

2 The Ship Middlesex, 21 Law Rep. 14. 

3 Gauche v. Storer, 14 La. Ann. 411; The Schooner Treasurer, Sprague 
Dec. 475. 
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‘* Tf, upon unpacking them at the store, plaintiff had found 
them to have been injured upon the voyage, he would have 
had his action against the defendants, notwithstanding he had 
given his receipt for them as being in ¢ good order,’ masmuch 
as this related only to their external appearance.” 

It certainly could not be considered reasonable to xequire 
the ship-owner to furnish store-houses for the unpacking and 
re-packing of goods necessary for a full examination of their 
internal condition. Nor is there any necessity for such an 
examination. Delivery is said to terminate the liability of the 
ship: and in one sense this is true. The strict responsibility 
of the carrier ceases when he delivers the goods to the proper 
person; theneeforward he need exercise no care over them; 
they have passed from his control, and for any damage done to 
them thereafter the owner must look to his own agents. But 
the receipt of goods in the ordinary course of trade does not 
relieve the ship for past delinquencies. For all damage which 
the goods have suffered, which appears upon examination made 
within a reasonable time after their receipt, the carrier is still 
liable ;! that is to say, substantially, the liability of the carrier 
terminates with delivery; but if, upon examination within a 
reasonable time afterwards, it appears that the goods were 
damaged, it will be presumed that the damage was done while 
they were in the carrier’s possession, and he must shew that it 
was not so, to excuse himself. 

The language of the court, in Clark vy. Masters,? would in- 
deed seem to warrant an inference that the court consider a 
tull inspection of the goods, prior to payment of the freight, as 
the right of the consignee under an ordinary bill of lading. This, 
however, cannot have been the meaning of the court. The 
‘right to detain the freight money” is too loose an expression, 
for the right which the consignee of goods has in some juris- 
dictions to set off or recoup damages done to his goods in an 
action for the freight. It is a mere question of remedy, depend- 
ing upon rules of procedure in the various courts. Thus, in 
England, the remedy must be by a separate action for damages ;° 
in admiralty it extends no farther than to answer the claim for 
freight, and a cross libel must be resorted to, to recover any- 


! Alden v. Pearson, 3 Gray. 342; Bradstreet rv. Herron, 1 Abb, Adm. 209; 
Gauche rv, Storer, 14 La. Ann, 411. 

2 Clark v. Masters, anfe, p. 

3 Dakin v. Oxley, 12 Weekly Rep. 557; Vlierbovan v. Chapman, 13 Mees. 
& W. Exch. 230, 






ee eee eer 


Cok anne SS st 














a) 


tet Saat ap aigde a 











after her Arrival at the Port of Destination. 241 


thing beyond,' and it varies with the court, in which relief i: 

sought.2 Such a varying and uncertain right should not be 
allowed a controlling weight in construing a contract of such 
well established general significance. The true question, it 1s 
apprehended, is not, what will be the effeet of a particular con- 
struction of the bill of lading upon local forms of remedy ; but 
what is the intention of the parties as evidenced by « contract, 
of which the significance is well fixed by general usage amongst 
merchants. Is the possibility of a diminution of the effective- 
ness of a local remedy to be of more weight in construing such 
a contract, than a well established usage of the trade, in the 
course of which the contract is made in the general form 
established and adopted in that trade? The freight is earned 
upon a delivery of the article received for carriage, however 
much it may be dam: wed, as long as its identity is prese rved ; 

the claim for damages to the goods i is a counter claim, which it 
is reasonable and just should be speedily made, if it is to be 
made at all. The liability of the carrier is very onerous, and 
long experience has confirmed the propriety and justice of sup- 
porting it in its full extent. But it is founded on the exclusive 
custody and control which the carrier has over the property in 
his possession, and it would be absurd and unjust in the extreme 
to continue it after the article comes into the poets and 
control of the consignee. Why then should he not be bound 
to exercise diligence in ascert: uning his i injuries , and after having 
ascertained them, t ) promptness and vigor in enforcing his 

rights by the nonill ate remedy ? 

The deli ‘livery must be made to the proper person, at the risk 
of the ship, as tu mistake in identity. 

Another question which must oceur not infrequently, but 
upon which there has been little or no litigation, is, what is the 
duty of the ship with regard to articles delivered, but not ac- 
cepted, or not taken care of by the consignee. Kent‘ says, 
«The carrier must not leave or abandon the goods on the whi arf, 
even though there be an inability or refusal of the consignee to 
receive them.” Professor Parsons® states the law to be thus: 
** After the goods are on the wharf, the consignee has a reason- 


. 


} Snow v. Carruth, § Sprague Dec. 324, 
21 Parsons Marit. Law, 172 n. 
3 Mayell r. Potter, 2 Johns, Cas, N. Y. 371; The Huntress, Dow. 83; Stille v. 
Traverse, ; 3 Wash. C. C. 43; Forsythe v. W alker, 9 Penn, St. 148. 
2 Kent. Comm. * 605. 
5 1 Parsons, Marit. Law, 155. 
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able time in which to inspect them, and determine whether or 
not he will accept the consignment. Till he does accept, he is 
not liable for freight. If he refuses to accept, he incurs no 
liability, and the master cannot leave the goods to perish, but 
is bound to store them for the owner.” The cases cited in 
Kent’s Commentaries, at the end of the paragraph from which 
the above extract is taken, do not apply to the question 
now under consideration. Of the eases cited by Professor Par- 
sons, one only is a decision; the other two contain dicta more 
or less applicable. 

The case of Chickering v. Fowler! was decided by the 
Supreme Court of Massachusetts in 1826. The plaintiff in 
the case shipped at Newburyport, on board the ship Fanny, a 
quantity of onions, for which Fowler, the master, gave thie 
following bill of lading :— 

6 Newburyport, Nov. 19, 1825.—Reeceived on board brig 
Fanny, 193 barrels of onions, which I promis se to deliver to 
Mr. Thomas Haven, of Portsmouth, he paying freight for the 
saine, five cents per barrel.—James Fowler.” 

Fowler went with his vessel to the Pier wharf, in Ports- 
mouth, where vessels frequently went to deliver goods which 
they had on freight for persons in Portsmouth, and gave notice 
to Haven that the onions were there for him. Haven told the 
defendant that he must deliver them at his wharf, in Ports- 
mouth, or he would not receive them. Fowler refused to do 
this, and a day or two after put the onions on the wharf, where 
they remained two nights, and were frozen and injured. 

The plaintiff brought this action of assumpsit. He contended 
that the defendant, by the custom of Portsmouth, was obliged 
to deliver goods at the wharf of the consignee, or where he 
should direct, but the jury did not find that there was such a 
custom. 

He also contended, that the defendant was bound by the 
general rules of law to deliver the onions at the wharf of the 
consignee, and that he was liable for gross negligence in not 
taking reasonable and ordinary care of them. 

The j jury were instructed, that if there was no custom as be- 
fore mentioned, a delivery at the Pier wharf, which was a usual 
place of delivery, with notice to the consignee, was to be con- 
sidered as a deliy ery to the consignee ; and that if the defendant 
gave notice to the consignee that “the onions were at that wharf 





! Chickering v. Fowler, 371. 
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for him, and he suffered them to remain there until they were 
injured by the frost, it was the negligence of the consignee, and 
not of the defendant. 

The case was argued at the November term, 1825, and 
decided at the November term, 1826. 

«© Per Curiam. The decision of the cause was postponed, in 
order to ascertain whether Hlaven was by mercantile usage bound 
to receive the consignment anywhere ; because, some of the court 
were of opinion, that if he was not, the defendant, upon his refu- 
sal to receive the onions at the Pier wharf, should have either 
transported them to Haven’s wharf, or stored them in some safe 
place, or brought them back to Newburyport and _re-delivered 
them to the plaintiff. It appears now, by the minutes of the 
judge, that they were shipped by the plaintiff by the order of 
Haven. He was then bound to receive them; and as the 
defendant was not under obligation to carry them to Haven’s 
wharf, it follows, that on notice from Fowler that they were at 
the Pier wharf, it was Haven’s duty to receive and take care of 
them. So that the plaintiff’s remedy, if he have any, is 
against Haven.” 

After this opinion was given, Cushing, of counsel fy the plain- 
tiff, stated, that according to the letter of Haven. «dering the 
shipment of the onions, they were to be delivered at his wharf, 
and at « limited price, neither of which conditions was complied 
with: and he read a deposition of Haven to that effect. The 
letter, he said, had been lost since the trial. 

Mosely observed that two notices had been served on the 
plaintiff to produce the letter. 

“© Per Curiam,” Noy. 11th. ** We feel bound, in this posi- 
tion of the case, to grant a new trial. The charge of the judge 
was correct, so far as it went, but an important pol int seems to 
have been overlooked. The defendant not having agreed to 
deliver the onions at Haven’s wharf, the judge thought it would 
be sufficient to land them at the Pier wharf, and give notice to 
Haven. But Haven having refused to receive them, the ques- 
tion is, whether he was not obliged to receive and take care of 
them. If,. according to the testimony of one witness, he 
ordered them uncondition: ally, he was under such an ob ligation, 
and the onions were on the wharf at his risk. But it appears 
by his deposition used at the trial, that the order was on condi- 
tion that the onions should be delivered at his wharf, and at a 
certain price. It then becomes necessary to have the original 
letter. The only duty of a party, upon notice to produce a 
paper, is to bring it into court; he is not obliged to exhibit it 
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till it is called for. If it appeared that this letter had been 
called for and not produced, the jury would be considered as 
having determined upon the contents, and the verdict would 
stand. Dut it does not appear to have been called for. On 
the plaintiff’s own suggestion, the production of it becomes im- 
portant. It will be for the jury to say whether Haven was 
bound to take care of the onions. The case turns wholly on 
that point. If he was bound to receive them, Fowler was not 
liable ; otherwise he is.” 

6 Mosely” was probably surprised somewhat, to say the 
least, that the verdict of the jury for the defend: int was 
set aside, because the plaintiff failed to introduce evidence 


in his own control, which was important to the decision of 


the case in his favor. The first opinion of the court, which 
was reached after a year’s delay, certainly appears to be 
quite as well founded on principle as the second one, given 
after ten days’ further consideration. Were it not for the hint 
at disagreeme ‘nt given in the first opinion (** Some of the court, 
ete.”), we should be inclined to believe that the cases had some- 
how got accidentally mixed, and that an action of Chickering 


v. Haven had been tried at the same term with the action of 


Chickering ¥. Fowler. By what process of transmutation the 
contract to deliver to Haven, which was terminated on delivery, 
according to the first opinion, became a contract obliging 
Fowler to store, or carry back the onions, according to the 
second opinion, does not appear from the report; the only ad- 
ditional element introduced, (ow it was introduced is a curious 
matter for antiquarian research for one familiar with ancient 
practice, ) tending to show that the plaintiff was the real owner, 
and not Ilaven. Supposing this fact proved, we do not see 
how the court were warranted in saying anything more than 
that the jury must find whether it was a custom for the masters 
of ships, on refusal by consignees to receive goods, to store 
them at the expense and risk of the owners. The court, how- 
ever, seem to have had judicicial cognizance that such was the 
fact. It was not so stipulated i in the bill of lading ; and we 
should have supposed that it would at least have required a well 
established usage of trade to add such an onerous liability to 
the already somewhat extended responsibility of a carrier. Per 
curiam opinions are not very strong authority, especially when 
they furnish such internal ev idence of weakness. Ilowever, the 
case, as fur as it goes, is an authority to show that the master 
of a ship is bound, under a general bill of lading, to ordinary 
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eare of goods carried by him, after he has completed his part 
of a constructive delivery. 

The case of Ostrander v. Brown et al.’ is usually cited 
an authority on the same point. It was the ease of an action 
of trover, brought by the defendants in error agai lust the plain- 
tiff 1 “or for a box of tea. On trial in the court below, 
bet r’s Court of Albany, in 1816,) the efi ‘ndants in error 

roved that i ‘v shipped in the spring ‘f L815, ith 2 number 
of other articles, on board the sloop George, of which the de- 
fendant below was master, two chests of tea, to be carried to 
Albany, and delivered to Mounsey and Olmstead, of that city ; 
and it was testified by Hyde, a clerk of Mounsey and Olmstead, 
that the George arrived in Albany about the 22d of May, and 
that all the goods were received except one chest of tea. One 
witness testified that one of the firm of Mounsey and Olmstead 
came on beard the sloop after her arrival, and put their name 
opposite the entry of these coods on the freight list. Another 
witness swore that the signature was not in the hand-writing of 
either of the firm. There was no notice given to the consignees 
of delivery. The case was decided by the Supreme C ourt, in 
January, 1818, 

Puarr J. delivered the opinion of the court. ‘In a ease 
where the precise place of delivery is material, it may be proper 
to allow evidence of a local usage. For instance, the usage at 
Havana is often proved, to show that some species of cargoes, 
such as slaves, are to be delivered at the Moro Castle, and that 
other articles are deliverable only at the wharves in the inner 
harbor; but in this case, it seems to me, that the only quate 
is not whether the tea was delivered at the rig/i place, but 
whether it was delivered at all to Mounsey and Olnstead ? 

If it be true that one of the consignees went on board the 
vessel and saw a list of the goods (which I think is not proved), 
that would not be evidence of a delivery. The goods were then 
in the hold of the vessel. The master soon afterwards put 
them on the dock, but not in the presence, nor with the 
knowledge of either of the consignees. No notice was given to 
Mounsey and Olmstead, that the goods were unladen, or that 
they had arrived. But a cartman ‘ who had often carted for 
them,” and who, no doubt, had often carted for fifty other per- 
sons, came, by the direction of Mr. Keeler, (a stranger to the 
plaintiffs below,) and on that day carried one load to the store 


1 Ostrander v. Brown et al. 15 Johns. 39. 
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of the consignees ; the residue was left all night on the wharf, 
and the next day the same cartman found some of them in a 
strange wagon, and the box of tea has not since been heard of. 
In truth, the only acts done by Mounsey and Olmstead, or 
their clerk, were, to receive in store such articles as the cart- 
man brought to them, and to pay him for carting them; and 
there is no proof that they ever had any other knowledge of the 
goods. The weight of evidence clearly shows that neither of 
them were on board the sloop. 

Admitting, then, that the wharf was the place of delivery, a 
mere danding the goods on the wharf was no delivery. A de- 
livery in this case implies mutual acts of the carrier and 
CONSIZNEE. 

A tender merely of the goods to the consignees, without their 
acceptance, would not be a performance of the carrier's duty in 
such a case. Suppose the consignees had been dead or absent, 
or had refused to receive the goods in store, what would have 
been the carrier’s duty? Certainly he would have no right to 
leave them on the wharf, or in the street, without protection. 
He would not be justified in abandoning the goods. He had 
notice that Stafford and Brown were the owners; and if Moun- 
sey and Olmstead would not take charge of the goods, as con- 
signees, he ought to have secured them on board his vessel, or 
in some other place of safety; and that would have entitled 
him to his freight, with all extra charges.” 

This case is an authority upon the point that, to complete a 
constructive delivery, there must be notice brought home to the 
consignee that the goods are in readiness for delivery. To this 
extent, the case has been sustained and limited by subsequent 
decisions ; and further than that, it is not authority.’ 

The third case cited in support of this view of the law, is 
that of Arthur v. The Schooner Cassius, decided by Judge 
Story in 1541.? In this case a cargo of goods had been ship- 
ped for Velasco. On arrival there, the freight money was not 
ready, and the consignee at first refused to receive the goods, 
but subsequently offered to do so. The master, instead of 
landing and delivering the goods, sailed away with them to New 
Orleans and sold them, and this action was brought for non- 
delivery. The justification attempted was, that of sale from 
necessity, for the reason that the consignee refused to receive, 


1 The Ship Grafton, Ole. Adm. 43; Gould v. Chapin, 10 Barb, N. Y.; and 
see Gibson rv. Culver, 17 Wend. N. Y. 305. 
2 Arthur v. The Schooner Cassius, 2 Stor. C. C. 96. 
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and that there was not money enough at Velasco to have pur- 
chased the cargo. Judge Story, after considering the evidences 
of fraud on the part of the master, which he considers ~ 
strong, and saying that there was no necessity of a sale at 
Velasco or else where, adds, ‘*But, it is said, that the master 
was not bound to give up the cargo before his freight was paid 
or secured according to the charter party ; and that he had a 
right to retain it for the lien created by law. Assuming that 
such a lien existed under the terms of the present charter party, 
still it is perfectly clear, by the languge of the same instrument, 
that the freight was payable only * on delivery of the cargo at 
the port of Velasco,’ and ¢ that no freight was to be paid on such 
part of sy ‘argo, if any, as may be lost in r: iting the same on 
shore.’ So, that until a right delivery on shore, no freight could 
accrue in If the consignee refused to receive the cargo after 
it was landed, and give the bill on New York for the fre ight, 
then it became the duty of the master to place the same in the 
hands of some trustworthy person for the security of his lien 
for the freight, and subject thereto for the benefit and account 
of the owners. But no right even under such circumstances 
could exist on the part of the master to sell the cargo, pag it 
was perishable, and might otherwise have been lost or have 
perished, which is not proved or pretended by the answ a 

It can searcely be doubted for a moment that if the master 
wishes to retain the cargo for his lien, he must take ordinary 
care of it, either by ,storing himself, or by delivering it to 
some respousible store-keeper to keep for the owner, subject to 
the lien. is liability in the latter case is discharged; in the 
former, i is that of a store-kee ‘per merely, and this is clearly the 
meaning of the above extract. It is cle: uly enough settled, on 
gener: al principle and authority, ‘that where the ship-owner 
undertakes to hold the cargo for his lien, that he must exercise 
a warehouse-man’s care of it. But the question whether he is 
bound to exercise such care when he waives all such rights, and 
resigns all further control of the property, cannot be said to be 
settled by the statements and dicta already cited. An opposite 
view has been taken in several cases where the question has 
been involved, though not distinctly and fully decided. 

The cases of Paine v. Bowker, Richardson vy. Goddard, 
Clendaniel vy. Tuckerman, Gould y. Chapin, The Grafton, 
Cope v. Cordova,' and other similar cases which might be 


1 Paine v. Bowker, 1 Parsons, Marit. Law, eo Sa v. Goddard, 
23 How. 28; Clendaniel v. Tuckerman, 17 Barb. N. Y. 84; Gould r. Chapin, 
10 Barb. N. Y. 612; The Grafton, Ole. Adm. 43 ; Cope v. Cordova, 1 Rawle, 
Penn. 203, 
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referred to, and are referred to in those eases, settle the law, 
that where a delivery has been made in accordance with 


mercantile usage, no further claim exists against the ship if 


there has been an acceptance of the goods. The cases of 
Paine v. Bowker, and Richardson y. Goddard, indeed, do not 
show that there had been an acceptance, though it may fairly 
be said that the damage in those cases happened while the 
carrier was exercising ordinary care, and that, for that reason, 
he was not liable. 

The case of Brown et al. v. Ralston,’ is perhaps open to the 
sume remarks. In this ease goods were shipped from Richmond 
to Cadiz. On arrival at Cadiz notice was given to one Hackley, 
who, it was claimed on one side, and denied on the other, was 
the agent of the consignors. No one appeared to claim the 
goods ; and while the ship lay at her moorings with the cargo 
on board, she was blown over to the French side of the harbor, 
and her cargo taken and destroyed. The question was, whether 
freight was earned. The court say, ‘*As to notice, the 
objection for want of it cannot prevail. If there was no con- 
signee in Cadiz to receive notice, the defendant cannot com- 
plain. If Hackley was the agent, he had notice.” 

In the case of Galloway v. Hughes et al.,? eotton was 
brought down Broad River to Charleston, and after remaining 
a time on the wharf was sold by Hughes, one of the defendants, 
who were a firm engaged in the carrying business. This action 
was brought to recover the price of the cotton. There was 
evidence that it was customary for the carriers to act as agents 
for the sale of goods brought down by them in some cases. An 
important question in the case was, whether this sale was the 
act of Ilughes, or of the firm, as well as whether a delivery had 
been made. The opinion was delivered by 

Jounson J. ** The contract on the part of the defendants 
was to carry the cotton to Charleston; and if it had been stipu- 
lated that it should be delivered to any particular individual, 
and it had been so delivered, the consignee would then have 
become reponsible to the plaintiff for it; and the defendants 
would have been discharged, although one of them had, by 
force or by fraud, regained the possession. That would have 
been the act of the individual, and not of the firm. 

If, again, it had been stipulated that it should have been 
delivered at a particular place, and at a given time, and it had 








1 Brown et al. v. Ralston, 9 Leigh Va. 532 (1838). 
2 Galloway v. Hughes, 1 Bail. So. C. 553. 
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been there deposited, although neither the plaintiff himself, nor 
any agent was there to receive it, | apprehend that the under- 
taking of the defendants would have been discharved by leaving 
it there ; although r might afterwards have been purloi ined by : 
stranger. In the absence of any instructions, it be: omes, then, 
a question, what obligation the undertaking, to carry and 
deliver in Charleston imposed upon the defendants, when 
neither the plaintiif, nor any one authorized by hin, was there 
to receive it. This must necessarily depend on the usage and 
the course of trade. If, according to these, the wharf was the 
usual place of deposit, then it follows, that the defendants had 
verformed their contract, and the subsequent intermeddling of 
R. W. Hughes was an act for which he alone was responsible ; 
but if, on the contrary, their contract imposed a further duty 
on them, then they were not discharged ; and whether it did or 
not, it seems to me ean only be solved by the usage of the 
trade.” A new trial was eranted ; ; and at the next trial «* Mr. 
Kunhardt, at whose whart the cotton was landed, and several 
factors, and merchants of respectability in Charleston, were 
examined as to the usage, in re 7 ation to the delivery of goods 
brought in boats and other vessels. They cone urred in st: iting, 
that merely landing on the wharf was not regarded as the 
fulfilment of a contract to deliver goods in Charleston; but the 
goods remained under the control of the master, or patron, 
until taken charge of by the consignee, or stored in his name. 
After an order to store, the wharfinger became responsible, 
although the goods remained on the wharf.” There was also 
further evidence, that this storing was considered as an act of 
courtesy toward the merchant, and not a matter of strict 
right.! 

In Cope vy. Cordova,’? the ship landed goods a parcel at a 
time. ‘The consignee had obtained a custom-house permit, and 
had taken away a part of the goods. One crate was shown 
to have been put upon the wharf, and nothing further was 
shown about it. The action was brought for the loss of this 
parcel. 

Rogers J. ** The ease finds that the consignee obtained a 
permit for the landing of the goods, that they were landed on 
the wharf, that he was aware the master was employed in dis- 


1 See also Kohn v. Packard, 3 La. 224. 
2 Cope v. Cordova, 1 Rawle 203 (1829). 


VOL. XXVI NO. V. 18 











250 The Duties of a Ship to her Cargo, 


charging his cargo, and that the consignee sent his own porter 
to receive and take them away; that he inquired for them, but 
did not receive them. If, under such circumstances, the goods 
were lost, it was in consequence of his own negligence, or his 
servant’s. It was the duty of the porter, instead of merely in- 
quiring, to stay till he had actually received the goods. 

It is difficult on principle to find any ground on which to rest 
this responsibility of the ship-owner, after goods have been 
delivered for any further care of them. If unlanding and no- 
tice constitute delivery, then why is not the contract per- 
formed? What further remains to be done by the ship-owner ? 
He is certainly entitled to collect his freight, and yet he cannot 
collect the freight till he has performed his undertaking com- 
pletely. The matter is thus stated by Judge Betts, in The 
Grafton: ! 

‘*T think the result of the cases is, that in a well settled 
course of trade, as it is in this port, in relation to coasting ves- 
sels, a delivery of the cargo on the dock heres with notice to 
the owners of the time and place of unlading, places the goods 
at their risk, and discharges the ship from its liability as a 
common c¢arrier; although in a case of a naked consignment, 
the ship might be under the further obligation to secure the 
property after it was unladen, if no consignee appeared, or if 
he refused to accept the goods. (15 Johns. 39, and 4 Pick. 
374.)” 

It is unquestionably the duty of the shipper to provide, that 
by himself or his agents, the goods shipped shall be taken away 
as fast as they are ready for delivery, in the usual course of 
trade. Why, then, should his neglect to provide an agent, or 
the neglect of his agents, be allowed to impose this additional 
burden upon the ship-owner?? The obligation may perhaps 
be said to arise from the usage of trade, but thus far it can be 
said, that no such usage has been established in any case; and 
the dicta above cited are not founded on any alleged usage. It 
may be said to be a case of involuntary bailment; but is the 
involuntary bailee of property liable for mere non-feasance ? 
Or, again, in such case is the ship-owner the involuntary bailee ? 
Is it not the master who is the bailee, and can he properly be 





1 The Grafton, Ole. Adm. 43. 
?See Brown v. Ralston, 9 Leigh Va. 532; Clendaniel v. Tuckerman, 17 
Barb. N. Y. 184; Jones v. Hoyt, 25 Conn. 374. 
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said to be an agent for a purpose for which he was never ap- 
pointed, and where no ratification is 1i kely ta be viven, in case 
of loss? Or, is not the wharf-owner, on whose whart the 
property is left, more properly the bailee? The ship-owner, as 
such, would seem to be about the last person to be charged on 
the ground of involuntary bailment. 

A ground may be sought for imposing the liability, in the 
doctrine of agency by necessity. But it is apprehended that 
this doctrine is applic “las a restriction of the liability of carriers, 
and not as an extension thereof, unless in the very case under 
consideration. 

The question is one which may not very often arise. Goods 
are generally of too much value to be left to perish. But it 
does happen not infrequently, that the expenses of storage eat 
up the value of goods. In such a case as this, what reason is 
there to hold a ship- -owner liable? He has a duty to perform 
which is hazardous and laborious. Great confidence must be 
placed in him; and to insure its discharge, the law wisely im- 
poses great liabilities upon him. But is it the policy of the 
law to continue this liability, so as to cover the negli rence of 
the shipper, or of his agents? It is in this view of the matter 
that the distinction in Chick« rng vy. Fowler! becomes more dif- 
ficult to understand and reconcile with the recognized principles 
of the lew of contracts, and especially the law of agen v. 

The practical effect of holding the ship liable, is to throw the 
risk of speculative shipments upon the ship-owner, in many of 
the most hazardous speculations; and although this is one of 
the last considerations to which weight should be viven. vet it 
is of some importance in determining a question which must be 
considered as unsettled in law. It ought to be enough for him 
to risk his freight, without being obliged to guarantee the price 
of the cargo at the port of consignment. 

A further question, on whom this responsibility is to &ll, in 
the case of chartered ships, assuming it to be established 
primarily upon the ship-owner, is, of course, still more un- 
settled, though often mooted among business men, and may 
receive consideration at some future time. 





1 Chickering v. Fowler, 4 Pick. 371. 
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RECENT AMERICAN DECISIONS. 
Supreme Judicial Court of Massachusetts. 

if Paut P. Topp v. Rospertr Tart. 
i i Eyuity—Specific Per formance— Contract to convey stock. % 

4 4 
Bro ” r* 
is"; A specific performance of a contract to convey stock may be enforced where ; 
\ ry conditions are not complied with at the exact day of performance, through i 

+f ; mistake. é 
mets i 
ag This was a bill in equity to enforce a specific performance of 
ae the following contract :— i 
Pt 
q ‘¢ PROVIDENCE, Oct. 1, 1861. Received of Welcome 


ae Farnum, his note for fifty-two hundred and nine dollars and 


oe fitty cents, six months from date, for which I agree to transfer 
4 and deliver to said Farnum, or his order, fifty shares of the 
Pt Providence and Worcester Railroad stock, upon the condition 

that said note is paid at maturity, without grace; and I am to 





take dividends upon said stock, and deduct same from note, at 
maturity, said Farnum to have full power to vote upon said 


stock. 
(Signed, ) Ropertr Tarr. 
(Indorsed, ) WELCOME Farnum. 


It appeared in evidence, or was admitted, that a short time 

before the Ist of May, 1860, Welcome Farnum had some 

negotiations with Robert Taft, with reference to the purchase 

of “fifty shares of the stock of the Providence and Worcester 

Railroad Company, and that two hundred and fifty dollars were 

paid, and a note given, signed by W. and D. D. Farnum, 

payable eleven months from said first d: ay of May, upon which 

an undertaking similar to the above, with different dates, how- 
ever, was entered into by Taft. This note, it appeared from 








ne a copy put in evidence, was payable with grace. 

The contract, as put in evidence by Taft, was for the pay- 
ae ment of the note without grace; but the correctness of the 
ao copy was disputed by Farnum. At the expiration of the 
ie | eleven months, the old note and agreement were respectively 
ie surrendered, and a new note given for the amount of the old 
mf: 
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note, and interest, signed by W. Farnum, and payable in six 
months, without grace, and a similar undertaking entered into 
by Taft. Ina few d: ays after the expiration of the six months, 
this note and agreement were respectively surrendered, and a 
new note for the principal and interest given, payable in’ six 
months from October Ist, 1861, without grace, and Taft gave 
the written agreement before referred to, on which this bill 
was founded. ‘This agreement was indorsed in blank by 
Farnum, and delivered to the plaintiff Todd, as it was testified 
that those previously given had been. On the back of the 
contract was an indorsement ** Due April 1 and 4,” which was 
in Farnum’s hand-writing, but it did not appear whether it was 
put on be fore or after it was in Todd's possession. It ap peared 
that it was put in Farnum’s hands again about April: 3, 1862. 
Some time in the early part of Mare h, a conversation took place 
between Farnum and Taft in regard to renewing the ise. ets, 
or carrying the stock for a period of six months longer, in the 
course of which Farnum testified that he read to Taft the dates 
April 1 and 4, from his ** tickler,” as the date of the maturity 
of the note. ‘Taft testified that no such memorandum was 
produced, and that he told Farnum that he should want the 
money. In the latter part of March, Mr. Farnum addressed 
the following letter to Mr. Taft :— 


BLACKSTONE, Mareh 20, 1862. 


Dear Str,—If you conclude not to carry your stock for 
another six months, I will arrange to take it away. If I 
should not get it away short of ten days, will it make any 
difference to you? Please reply by return mail. 


Yours, W. Farnum. 


To this letter the following reply was sent :— 
UxprinGe, Mareh 30, 1862. 
Mr. Wetcome Farnum—Dear Sir :—I have made arrange- 
ments to use the money when due. 
Yours truly, R. Tarr. 
It was testified by the defendant, that he answered the letter 


of Farnum the day it w as received, which was Saturd: ay, and 
the 30th was Sunday. The post-mark upon the eny elope bore 
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date of the 31st. It was in evidence that the mails left Ux- 
bridge at 12 mM. 
Farnum then sent the following letter to Taft :— 


BLACKSTONE, April 2, 1862. 


Dear Str,—Will you oblige me by sending your. stock to 
some one of your frie nds in Providence? It will save me great 
trouble and expense if you will do so. Please reply by this 
evening’s mail, if possible. W. Farnum. 


In reply, Mr. Taft wrote,— 
Uxprince, April 2, 1862. 


V. Farnum, Esq.—Sir :—Yours was received. Shall be in 
Providence Friday morning ; and will see you Waterford when 


go down. Yours, R. Tarr. 


On Friday, April 4th, a meeting took place in the cars, when 
Farnum asked Taft where they should go to transfer the stock, 
when Taft answered, that he should not transfer it; that the 
note was due April 1st, and that he was not bound. 

On April 10th, a tender of $5,220 was made to Taft, who 
refused to deliver the stock. There was evidence that Todd 
had arranged, through Farnum, to obtain money to pay for the 
stock, some time in the latter part of March. ‘Taft also intro- 
duced some evidence, tending to show that he had obtained the 
refusal of a wood-lot, to pay for which he depended on ob- 
taining the money for this stock. ‘The stock was rising in 
value, and at the time of filing the bill, was worth about $158 
per share. 

Dwicut Foster, for the plaintiff, claimed as follows : 

I. By the bargain between the parties, Farnum became the 
equitable owner of the railroad stock, subject to a pledge to 
secure the payment of the note given for the balance of the 
purchase money.' 

He had all the rights and liabilities of an owner : 

a. The right to vote on the stock ; 

4. The benefit of the dividends ; 

ec. He had paid $250 of the price in money, 

d. And given his note for the balance, which, by our law, 
is a payment. 





11 Story, Eq. Jur. § 790. 
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e. This note, Taft has never yet returned, but retains it, 
ean enforce it to-day, and undoubtedly would do so if the stock 
largely depreciated in value. 

J: The obligation of Farnum, and of the plaintiit as his 
assignee, was, not to pay the whole note at its maturity, but 
only the balance due after accounting with Tait, and dedue ting 
the dividends he had received. 

Taft stood precisely like a mortagee, accountable for all 
ofits, and bound, upon payment, to transfer the leyal title. 

Il. This Court has jurisdiction to decree a specilic perform- 
ance, and does not proceed upon any distinction between 
personal and real estate." 

II. ‘Time is not of the essence of this contract in any such 
sense as to deprive the Court of jurisdiction to decree a specific 
performance in consequence of a failure in punctual payment at 
the day, which has caused the plaintiff no injury, and was the 
result of accident and mistake. 

IV. Equity will always relieve, even where time is of the 
essence of the contract, from the consequences of a mere mistake 
or accident, where the plaintiff has not been guilty of culpable 
negligence, and where compensation can be made to the other 
party.” 

The relief may be gr: anted ; 

a. On the eround of accident. 

b. Or of mistake.! 

ce. Or of relief from forfeiture.’ 

Where a part of the purchase money hes been p' Li 1, a Court 
of Equity will not allow the parties, by stipulating for a 
forfeiture, to deprive the court of its jurisdiction to vrant relief 
where equitable grounds are shown." 

There seem to be two classes of cases : 

First, Where time is not regarded of essential importance, 
and relief after default is granted freely, and almost as a matter 
of course, unless special grounds for refusing it are shown. 





1Clark rv. Flint, 22 Pick. 239; Duncuft rv. Albrecht, 12 Sim. 189. 

? Seton v. Slade, 3 Eq. Lead. Cases, 1 & notes; Sloman r. Walter, 3 Eq. 
Lead. Cases, 455 & notes; Benedict v. Lynch, 1 Johns. Ch. 370; Reed v. 
Clanbey, 6 Gill & J. Md. 494. 

31 Spe nee, Fq. Jur. 628 et seq.; 1 Story, Eq. Jur. § 79; Doty v. Whit- 
tlesy, 1 Root, 320 ; Jones v. Robbins, 29 Me. 351. 

#1 Story, Eq. Jur. § § 89, n. 

5 2 Story, Eq. Jur. §§ 1314-1323; Henry v. Tupper, 29 Vt. 570; Hancock 
v. Carleton, 6 Gray, 51; Brocksopp v. Lucas, 18 Ves. 335. 

7 6 Edgerton v. Peckham, 11 Paige, Ch. 352; Radcliffe vr. Warrington, 12 

es 326, 
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Second, Where time is so far essential, that punctual per- 
formance is indispensable to relief, unless equitable cireum- 
stances can be shown reasonably excusing delay. 

But the jurisdiction of a Court of Equity exists, and is as 
important in the latter class as the former.' 

V. The bill may be sustained on the greund of waiver of 


* payment at the precise day by the conduct of Taft ; 


1. In delaying to answer the letter of March 29 ; 

2. In agreeing to meet the plaintiff on the fourth of April, 
and not insisting on the fact that the day of payment had 
gone by ; 

5. In retaining the note and all his legal rights ; whereas he 
ought to have sent it back at once, if he intended to repudiate 
the contract. 

Taft’s conduct shows, either that he himself supposed the 
note payable April 4, and acted under that impression: or else 
that he intended to mislead the other party. 

4. The conduct of both parties was virtually an extension of 
the time of payment to April 4th. 

VI. If it is established that there is nothing in this case to 
take away the power or jurisdiction to decree specific perform- 
ance, but the question is addressed, as ordinarily in such bills, 
to the judicial discretion of the Court, a strong case exists for 
relief upon the facts, since ; 

1. There was a very trifling default, of no sort of conse- 
quence to the defendant. 

2. An immediate attempt to make payment. 

3. A prompt prosecution of the remedy. The suit was 
commenced April 30th, 1862. 

4. The default was caused by a pure and very natural 
mistake. 

5. The mistake was caused by the accident of an erroneous 
entry on Farnum’s ‘ tickler.” 

6. The delay of Taft to answer Farnum’s letter contributed 
to the mistake. 

7. The conduct of Taft, in regard to the matter, shows that 
he either shared Farnum’s belief that the note fell due April 4 ; 

8. Or else, knowing the contrary, wilfully misled Farnum ; 
which there is strong reason to believe, from the circumstances 
of his delay to answer the letter, taken in connection with his 
own testimony and the plainly altered date on his own copy. 


? Adams Eq. 89, 109. 
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9, The pretence that Taft lost a purchase of a wood-lot is 
refuted by his own admission that he did not have any refusal 
of it, and that the increased price was not asked until some 
weeks later: while he was informed on the 2d, and still more 
explicitly on the 4th, of Farnum’s anxiety to pay the note, and 
actual tender was made as early as the 10th of April. 

10. The considerable part payment is another strong equi- 
table circumstance in favor of the plaintiff. 

11. And the retention, by Taft, of the note on which the 
maker is still liable, is a cogent equity. 

12. If Taft meant to rescind the bargain, it was_ his 
equitable duty to return the note.! 

13. And to offer to repay the money received in part 
performance. . 

14. The fact that this was a contract which had been 
renewed several times before, and onee after the d: ay of pay- 
ment had gone by, is also of weight in the plaintifl’’s favor. 


B. F. Tuomas and Ricuarp OLNey, for the defendant, 
claimed as follows : 

j. The theory of the plaintiff's bill, that the contract of Oct. 
1, 1861, was a sale of the stock, and that Taft licid it as col- 
lateral security for the payment of the note, is not only in 
conflict with the obvious sense of the words of the contract, 
but with its entire scope and spirit. Upen the plaintiff's 
theory, the note and contract might be enforced by tiie defendant 
against Farnum or Todd, w hereas the .contract is plainly 
unilateral. 

II. The plaintiff sues as principal in the contract of Oct. 1, 
1861, and not as assignee of the contract; but upon the evi- 
dence, oral and documentary, Farnum was the principal, and 
the plaintiff’s case is not made out. 

Ill. The agreement of Oct. 1, 1861, was not a sale, either 
at law or in equity. It was merely an agreement for a suture 
sale. 

1. By the terms of the contract, there was an express con- 
dition precedent to the transfer, either of the property in, or of 
the possession of, the stock, namely, the payment of the note at 
its maturity. 


1 Seton v. Slade, ubi supra; Pincke v. Curteis, 4 Brown Ch. 238, 
2 Hudson rv. bartram, 3 Mad, 440. 
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2. The contract related to no specific property. Any fifty 
shares would satisfy it. It did not even bind the defendant to 
keep the fifty shares constantly on hand. 

3. The stipulation that Farnum should have the privilege of 
voting on the stock has no tendeney to show that the legal or 
equitable property in it passed under the contract. Even if 
possession of the stock had been given, no property would have 
vested till the performance of the condition precedent.! 

4, Farnum gave the defendant his written promise to pay : 
money at a future day certain. In consideration thereof, the ‘ 
defendant gave Farnum his written promise, upon the payment 4 
of the money at the day named, to transfer to him, or his order, 
fifty shares of stock. Thus the contract between the parties j 
was wholly executory, passing no present right of property or & 
of possession. They merely exchanged mutual promises, and 

ach acquired only the right to compel performance by the other. 

IV. The bill cannot be maintained on the ground of any : 
fraud committed by the defendant. = 

1. Upon the evidence, no fraud is proven. i 

a. The only testimony upon the point is that of Farnum, 3 
that once, towards the last of March, 15862, he read a memo- » | 
‘randum to the defendant, to the effect that the note became due 4 
April 1-4. Rep. p. 12. : 

4. But there is no evidence that Taft assented to what was : 
¥ so read to him, or that his attention was particularly directed 
to the time of the maturity of the note, or that the statement 
4, from the memorandum was so made as naturally to draw forth 
3 any answer to it. It does not appear that he did not reply. 
i If he did not, there is nothing in the circumstances disclosed to 














make the failure to reply necessarily or even presumably 
Ae fraudulent. 
if c. Farnum’s testimony on this point is not only loose and 
' unsatisfactory, but also self-contradictory. He swears to read- 
ing to Taft a memorandum that the note fell due April 1-4. 











Sh jut the memorandum, being produced, contains no such entry. 
7 Rep. p. 13. 
' . ‘ ° 
i d. In none of ——— ; letters to Taft, and not even in the 
conversation, in the cars, of April 4, is there any intimation by 
him that Taft had misled him as to the time of the maturity of 
oie the note. Rep. p. 17. 
> 
Fe eens Se = a anes ee —— ———E - pene 
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im be 1 Coghill v. Hartford and New Haven R. R. Co., 3 Gray, 545; Blanchard 
' a v. Child, 7 Gray, 155. 
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e. Taft had no superior means of information as to the time 
of the maturity of the note. The note was payable at the 
Blackstone Bank; and, at the time of the interview, had been 
there three or four months. Farnum had the contract, or at 
least had it constantly before him. Rep. p. 15. 

f. Taft, in his testimony, not only denies the imputed fraud, 
but also the fact alleged, that Farnum ever made any statement 
to him as to the maturity of the note, either from a memorandum 
or otherwise. 

2. If the fraud were proved as alleged, it would not give 
the Court jurisdiction of this bill. The complainant would 
then have a plain, adequate, complete remedy at law, by an 
action for damages founded on the fraud. 

V. No such accident or mistake is shown as entitles the com- 
plainant to any relief in equity. 

1. The complainant had the contract in his own possession. 
In point of law, he was bound to know the day of the maturity 
of the note. As matter of fact, Farnum was twice put on his 
guard by the declarations of the defendant, that he should want 
his money when due. Rep. pp. 12, 16; Farnum’s and Taft’s 
Letters, March 29; Rep. p. 4. 

2. ‘The defendant did not even innocently contribute to the 
complainant’s ignorance or mistake as to the maturity of the 
note. He swears positively that the complainant never men- 
tioned the matter to him. 

3. The complainant, therefore, having lost his rights under 
the contract, and become remediless at law, wholly by his own 

1 

VI. The complainant is not entitled to have the contract 
enforced against the defendant, because he has not performed 
his part of the contract by paying the note at maturity. Such 
payment at the day was a condition precedent to the defendant’s 
transfer of the stock, and was of the essence of the contract. 

1. The doctrine, that in equity time is not material, was 
formerly carricd to an extravagant length ; but, in recent times, 
the courts have restricted it within more reasonable limits. 
The modern rule is, that time, except in contracts of sale of 
the fee in real estate, is almost always essential.’ 





11 Story Eq. Jur. §§ 105, 140; Marine Ins. Co. v. Hodgson, 7 Cranch, 
336; Penny v. Martin, 4 Johns. Ch. 569; Watson v. Wareing, 15 Beavan, 
151; Butman v. Hussey, 30 Maine, 260; Sparks v. Liverpool Water-works, 
13 Ves. 428, 

22 Story Eq. Jur. § 776; Batten on Spec. Per. 126; Walker v. Jeffreys, 1 
Hare, 341, p. 348; Hepburn v. Auld, 5 Cranch, 279; Potter v. Tuttle, 22 
Conn. 519; Parkin v. Thorold, 11 Eng. L. and Eq. 275. 
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2. In equity, time is of the essence of the contract, when- 
ever it appears to have been part of the real intention of the 
parties that it should be so, and not to have been inserted as a 
merely formal part of the contract. Such intention may be 
manifested by express stipulations in the contract itself, or may 
be implied from the nature and structure of the agreement.! 

3. In the present case, time is expressly made of the essence 
of the contract. 

a. ‘Taft agrees to deliver the stock ‘* upon the condition” that 
said note is paid at maturity, without grace. He thus ex- 
pressly stipulates, that no right to the stock on the part of 
Farnum shall ever accrue if the note is not paid at the specified 
day. The very existence of the condition shows that the 
parties deemed time an essential part of the contract.? 

6. The express stipulation for payment ‘‘ without grace” is 
very significant. The parties deemed even three days material. 

c. Their previous course of dealing shows that the parties 
considered time an essential element of the agreement. In 
both their previous contracts, the condition and stipulation as 
to payment of the note at maturity, without grace, had been 
inserted, and had been complied w ith. 

4. The subject-matter of the contract raises a necessary im- 
plication, that time is of the essence. It was railroad stock, 
property subject to daily variations in value. ‘If the thing 
sold be of greater or less value, according to the efiluxion of 
time, it is manifest that time is of the essence of the contract ; 
and a stipulation as to time must then be literally complied 
with in equity as well as at law. The cases of the sale of 
stock, and of a reversion, are instances of this.” 3 

The principle has been applied where the subject of the con- 
tract of sale was stock in a public house.* 








1 Fry on Spec. Per. 413, 414, 415, §§ 710, 711; Batten on Spec. Per. p 
126; Hipwell v. Knight, 1 Y. & C. Ex. 401; Hudson v. Bartram, 3 Mad. 
440; Lloyd v. Collett, 4 Bro, C. C. 469; Benedict v. Lynch, 1 Johns. Ch. 
370; Wells v. Smith, 7 Paige, 22; Mitchell v. Wilson, 4 Edw. Ch. 697; 2 
Story Eq. Jur. § 776; Scott v. Field, 7 Ohio, 90; 1 Sugden on Vendors (7th 
Am. ed. )y 357, 

2 Benedict rv. Lynch, 1 Johns. Ch. 370; Hipwell v. Knight, 1 Y. & C, Ex. 
401; Scott v. Field, 7 Ohio, 90. 

3 Per Mr. Baron Alderson, i in Hipwell v. Knight, 1 Y. & C. Ex. 416. 

* Coslake rv. Till, 1 Russ. 376; Or annuities on lives, Withby v. Cottle, T. & 
R. 78; Or Government stock, Doloret v. Rothschild, 18. & 8.590; Forrest 
rv. Elwes, 4 Ves. 492; Or an interest in mines, Macbryde vr. W eekes, 22 
Beavan, 533; See, further, Fry on Spec. Per, 416-419, §§ 713-722; Batten 
on Spee. Per. 126, 127; Rogers v. Saunders, 16 Maine, 192, 
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VII. This contract was not a mutual one, and, in cases 
arising out of such contracts, the court will exercise its discre- 
tion as to specific performance with great care, and view even 
somewhat narrowly the conduct of the party claiming the 
benefit of his unilateral right to enforce the contract.! 

The opinion of the court was delivered by— 

Dewey J.—Upon the facts shown in the present case, we 
see no difficulty in the plaintiff's enforcing, under this bill in 
equity, all the rights that could have been entorced by F hae ny 
had the interest in the contract been vested sole ly in him. 
Whether the claim of Todd arises from an assignment to him 
by Farnum of this contract, or Todd stands in the relation of 
an undisclosed principal, seeking to enforce a contract made by 
an agent, acting in his behalf, a court of equity would enforce 
the contract under a bill in the name of Todd. 

The principal inquiry here is, whether the ease disclosed upon 
the evidence 1s one entitling the plaintiff to ask the relief sought 
for, assuming him to be the party in interest. 

The case is not that which would have been presented if Far- 
num had simply secured, by the payment of a given sum of 
money, the right to become the purchaser of filty shares of 
Providence and Worcester Railroad stock, the 1 ‘ight to be exer- 
cised or not, at his election, and to be attended with no for- 
feiture or liability, other than a liability to the loss of the sum 
paid for the right of purchasing, if the state of the market at 
the day n: umed made it for his interest not to complete the pur- 
chase. Had the contract been one of this kind, we might ‘much 
more readily have held that the parties had made time the 
essence of the contract, and that the omission to elect on that 
day to make the purchase, would be attended with the loss of 
all right to do so on any subsequent day. 

Such was not the character of this contract. The sum of 
money advanced, and the farther sum stipulated to be paid at 
all events on April 1, 1862, was the whole estimated value of 
the stock, the subject of the purchase, and this sum Farnum 
became bound to pay to the defendant. He gave to him his 
negotiable promissory note for the same, payable at the Black- 
stone Bank, unconditionally. It is true, as contended in behalf 
of the defendant, that there was no legal transfer of the stock 
to Farnum, effected by this contract, and the defendant remained 
the legal owner of it, It was only an executory contract by 





1 Fry on Spec. Performance, 201. 
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Taft to convey the stock upon certain conditions. But  practi- 
cally, as regards Farnum, it created all the liability on his part 
to make the payment therefor, that would have attended 
purchase and transfer of the stock. In the view we take of the 
case, it is to be dealt with in equity much like the case of a 
sale of stock, absolute on its face, but in fact designed to secure 
the payment of a certain sum of money upon a future day 
certain, where a bond or other proper writing is given by the 
vendee, undertaking to transfer the shares to the debtor, upon 
payment at the day named of the sum stated. It is so, for the 
reason we haye already stated, that Farnum had become the 
debtor of Taft for the balance of the purchase money.' It 
seems therefore to be a proper case for relief from forteitare of 
a right, occasioned by want of exact performance by the party, 
on the day stipulated in the agreement, if there exists such 
ground for relief, as entitles the party to the aid of a court of 
equity. 

We think time was so far essential in the contract, that 
punctual performance would be indispensable, unless circum- 
stances are shown, reasonably excusing the delay. That which 
lies at the foundation of the pk aintiff’s case, is the alleged fact 
that a mistake was made on the part of the plaintiff and his 
agent, as to the precise day on which the money was to be paid 
upon the note. The note was dated October . 1861, and was 
payable in six months, without grace. The plaintiff alleges that 
he supposed the note was made in the common form, and with- 
out this exclusion of the usual days of grace, and that it was 
therefore due April 4th. This mistake was one which greater 
vigilance might have avoided, but it was also one that might 
honestly occur, and we have no doubt did so occur in the present 
case. The evidence discloses that the plaintiff had the full pur- 
pose to be ready at the day the note fell due, to pay the same. 
The plaintiff and Farnum had made arr: angements at Providence 
to procure the money for that purpose. 

Certainly the defendant took no measures to apprize the 
plaintiff of the precise day the payment was due by the terms 
of the note. In his letter, alleged by one party to have been 
written March 30, and by the other to have been written March 
29, he makes no allusion to the fact that the note talls due on 
April 1, or that he should require payment of it on any day 
named. Propositions had been pending between the parties 





1 Jones v. Robbins, 29 Maine, 351, and cases cited. 
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for an extension of the loan, or time of payment of the stock ; 
and it was not until this letter was written, that this matter was 
definitely settled. Again, the conduct of the defendant, after 
April 1. is entitled to some consideration. On the 2d of April, 
Farnum wrote to the defendant, asking him to send the stock 
to some friend in Providence, as that would save him the trouble 
and expense: and to this, by a letter of the same date, the 
defendant replied, ** Shall be in Providence Friday morning ; 
and will see you Waterford when go down.” In this létter 
of the defendant, of April 2, he makes no allusion to the fret 
that the time for payment of the note was past, or that the 
right to require a transfer of the stock was lost, and no offer to 
give up or cancel the note of Farnum. He treated the matter 
as if payment were yet to be made. Farnum was, on April 4, 
taking active measures to fulfil the contract on his part. On 
that day he met the defendant in the cars, and applied to him 
to make a transfer, and the defendant then refused, and for the 
first time said to Farnum that the contract did not hold him. 

Upon considering the testimony in the case, we are of opinion 
that circumstances are shown sufficient to avoid the objection 
taken, that the plaintiff has lost the right to enforce the specific 
performance of the contract, by reason of his failure to pay the 
note on April 1: that the delay was, under the circumstances, 
excusable, and that his readiness to pay the note on April 4, 
required the defendant to make the transfer of the stock. As 
the defendant on that day refused to make the transfer, upon 
the ground that the contract was not binding upon him, the 
plaintiff is entitled to maintain this bill, and to have the stock 
transferred to him. 


United States District Court for Pennsyler nid. 
THE ISLAND BELLE. 
Prize—Hostile Cargo—Hostile Ship. 


Credit due-to the testimony of the captain of a captured vessel in a prize 


court. 
A cargo will not be condemned because it was bought with the proceeds of 


a cargo which was carried on an illegal voyage. 
A vessel beneficially owned by hostile persons, navigated by a hostile person 
who is her nominal owner, condemned as prize. 


Capwataper J. This vessel, formerly the General Ripley, 
was built in 1861, at Charleston, South Carolina. She went to 
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sea on her first voyage, without being coppered, in the latter 
part of October, 1861, with a cargo of rice; and, having 
avoided the blockading force, arrived at Nassau, New Provi- 
dence, early in November. On the 12th November, 1861, she 
sailed, without having unladen her cargo, for St. Jago de 
Cuba, which she reached on the 20th. On the 22d she sailed, 
without having unladen, for Trinidad de Cuba, where, on the 


28th, her cargo was discharged. She there took in a cargo of 
z te) : 


sugar and molasses, with which, on 20th December, 1861, she 
sailed for Baltimore, where it was intended to copper her. On 
the 51st December, 1861, she was captured when about twelve 
miles southeast of Bull's Bay. It has appeared, upon investi- 
gation, that, on this voyage, no breach of blockade was 
intended, but that the destination was really Baltimore. The 
only questions remaining have been those of own rship of the 
captured cargo and vessel. 

ITer master, Thomas Phillips, had commanded her from the 
time when she was built. He describes himself as a British 
subject, having no permanent place of residence, and as having 
never had any interest in either vessel or cargo, otherwise than 
as master. fe states that, at Ch: arleston, the person with 
whom he transacted all business concerning the vessel, was a 
Mr. Canalle, a resident of that place, and that her owners were 
four other residents of Charleston, and this Mr. Canalle. That 
the ownership of the outward cargo of rice was in the same 
five persons appears, I think, from the manifest and other 
papers. The manifest shows that the rice was taken on board 
in five distinct shipments, marked A, B, C, D, E, corresponding 
with the number of part owners of the vessel. The consignees 
of the vessel and cargo at Nassau were Sawyer and Menendez. 
To these gentlemen Mr. Canalle, who corresponded with them 
as if he were sole owner of the vessel and cargo, wrote from 


Charleston en 5th October, 1861, with directions to dispose of 


the cargo for his account, and afterwards, if they could dispose 
of the vessel, to do so, and invest the proceeds of both vessel 
and cargo in English bills of Exchange. He wrote, in this 
letter, that the vessel was new , and too ood to be used in run- 
ning the blockade; and moreover, that when she was loaded, 
there was difticulty in getting her in and dut. He added, 
‘« The vessel is held in Captain Phillips’ name. This is done 
to facilitate the disposal of her, and to prevent the necessity of a 
power of attorney.” Captain Phillips deposes that, when the 
vessel was built, he gave to the builder, in payment for her, a 
check for $10,000, which was sent to him (the captain) for 
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that purpose by Mr. Canalle. Mr. Sawyer, of the firm of 
Sawyer & Menendez, deposes to the arriy: alat Nassau of the 
General Ripley, owned by Captain Phi illips, in trust for sale for 
Mr. Canalle, with, as deponent was informe " verbal in- 
structions to Captain Phillips to sell her in ease a tair price 
could be obtained. Mr. Sawyer further deposes that he there- 
upon himself purchased her, and on the &th of November 
received from Captain Phillips a bill of sale, of ery oe certi- 
fied copy is produced, In this bill of sale Captai » Phillips 
describes himself as of Charleston, in the State of South "Ca Jina. 
This must be deemed his commercial residence. which. in a 
prize court, defines his personal relation. The apparent 
ownership of the vessel, therefore, could not have continued in 
his name without liability, as the property of a hostile person, 
to be captured anywhere at sea by cruisers of the United states, 
He deposes that Mr. S: awyer pi aid him no mone Vv on aecount of 
the vessel, and that no consideration passed therefor to his 
knowledge. ‘This is explained by depositions taken at Nassau, 
including those of both members of the firm of Sawver & 
Menendez. Krom these depositions it appears that Mr. 
Sawyer, having funds in bank to his private credit. drew 
upon them his own cheek of Sth November, 1861, for £2083 
bs. Sd., the amount of the consideration expressed in the bill 
of sale of that date, payable to the order of Sawyer & Menen- 
dez, who had their partnership account in the same ben! : and 
that this check was presented by Mr. Menendez, and it~ «nount 
credited to their firm, and chi reed to Mr. Sawyer by the bank. 
These gentlemen depose that the price of the vessel was 
$10,000, equal, in British sterling money, to the above amount 
of £2083 6s. S8d., which was thus paid. Annexed to the 
deposition of Mr. Sawyer, who states that, at this time. he had 
no money whatever belorging to Mr. Canalle, is a letter from 
Mr. Canalle, dated Charleston, S. C., December 12. 1861, to 
Sawyer & Menendez, containing this passage: ** Having re- 
ceived several of your favors, one of which contained sccount 
sales of the schooner General Ripley, also sales of the cargo of 
rice, have been examined and found correct; also an account 
current to date, and a bill on England for the amount in full, 
for which please accept my thanks.” No account whatever, or 
copy of one, and no copy of any letter to Canalle is produced. 
No corr ‘espondence or account between Sawyer & Menendez 
and the consignees at Trinidad has been pro duced. 

The objection to Mr. Sawyer’s purchase of the vessel, 
through a sale effected by his own firm as agents of the seller, 
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loses part of its force when we consider the effect attributable 
to the presence and concurrence of Captain Phillips. There 
will be no necessity to consider particularly this objection to the 
alleged sale. 

On the llth November, 1861, at Nassau, the vessel, unde oy 
the name of the Island Belle, was registered as Mr. Sawyer’s. 
On the same day that gentleman executed two papers. One of 
them constituted Captain Phillips the supercargo, with unlimited 
authority over the employment and management of the vessel 
in her interded voyage to Cuba, and in her future voyage or 
voyages from that island to any port or ports. The other 
paper was a power of attorney, such as, in the late British 
Merchant Shipping Act, is called ‘* a certificate of sale.” The 
latter paper, which was to remain in force for twelve months, 
the longest time allowed by that act, authorized Captain 
Phillips to sell the vessel at any port in the United States or 
the West Indies, for a sum not less than £2291 13s. 4d. 
These papers were unrevoked at the time of capture. Captain 
Phillips, as the general representative of Mr. Sawyer, is there- 
fore peculiarly accredited by him. This gives unusual force to 
certain statements to Captain Phillips concerning the vessel. 


He appears to be an intelligent person, and a good man of 


business. He deposes that in October, 1861, when he was 


about to sail from Charleston, he there signed a bill of sale of 


the vessel, setting forth that he was the owner, and conveying 
her to Mr. Sawyer; and that on arriving at Nassau, he 
delivered the bili of sale thus executed by him, to Mr. Sawyer. 
If this was the same bill of sale of which a copy is annexed to 
the Nassau depositions, the date may have been in blank, and 
that of 8th November inserted there. But it is more probable 
that a new bill of sale, in the usual printed form in use at 
Nassau, was there prepared, and was substituted for the 
original one. There is no contradiction between the statement 
of ‘Captain Phillips and that of Mr. Sawyer. If there had 
been, the statement of the captain must, according to the 
general rule in prize cases, prevail. This rule applies here 
with peculiar force, inasmuch as he was not the simple navi- 
gator of the vessel, but, as has been already explained, the 
general representative of Mr. Sawyer in respect of her. 

The cargo from Trinidad for Baltimore was shipped by two 
commercial houses. The shippers of one portion of it wrote to 
to their correspondents in Baltimore: ‘‘ It may be that Captain 
Phillips may feel disposed to come back with his vessel to our 
port, and to take half interest in a small cargo as_ per note we 
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enclose. In that case he will pay to you half the amount of in- 
voice, and the other half you will charge us in account.” The 
shippers of the other portion, in a letter to their Baltimore 
agents, referrin: to a signature of Captain Phillips at foot of 
it, wrote as follows: ‘* Captain Phillips, intending to copper his 
vessel with you, and for other expenses which he may be obliged 
to incur, we beg to open herewith, in his favor, a credit to the 
extent of $4000, of which please to take note and pay to him 
any amount up to the stated sum, charging the same to our 
account.” Another letter from the same parties indicates the 
source of this credit. Here they say: ‘+e have still in hand 
for the disposal of the captain, the total funds for the proceeds of 
the load of rice brought here by Island Belle from Nassau, 
and sold by us: and we doubt whether the captain will be in 
want of the whole 84000 at your place. In ease he does, how- 
ever, and in case our little I: uding should not be sufficient to re- 
imburse you, we will, upon the receipt of your dishursement, of 
course, at onee, send other ladings for the possible balance.” 
Two open letters from Sawyer & Menendez, both dated at 
Nassau on the sume day as the above mentioned power of 
attorney and certificate of sale to Captain Phillips, mtroduce 
Captain Phillips to the respective correspondents of Sawyer & 
Menendez at Baltimore and New York. In each letter they 
say, Captain Phillips ** visits your port, in his vessel, on busi- 
ness;” and recommend him to local good offices in the usual 
form of a commercial introduction. The expression /is ves el is 
here of ny distinct import. It might have been used as to the 
master of a vessel who had no proprietary interest in her. But 
the letters do not import that the business on which he was to 
visit those ee was that of the writers, or either of them. 
Moreover, if Sawyer and Menendez, or either of them, had 
owned the vessel and cargo, the correspondence from Trinidad 
with Baltimore as to the funds retained at Trinidad, was, to say 
the least, extraordinary. On the other hand, there was nothing 
extraordinary in this part of the business, if Captain Phillips 
was navigating the vessel for her former owners ia Charleston, 
and the funds retained as the basis of the credit on Baltimore 
were held in. Trinidad for their account. 

The parties at Trinidad, who shipped the cargo for Balti- 
more, were Spaniards. They shipped it professedly for their 
own account. The captain claimed it for them, and swore that 
it belonged to them. ‘That they stood in very friendly relations 
to the owners of the vessel, and of her outward cargo of rice, 
was apparent. But they might, if they saw fit to retain the 
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proceeds of this rice, have done so, and have made the ship- 
ments for Baltimore on their own independent account. That 
these shipments were owned exclusively by these Spanish ship- 
pers, was attested by every proprietary document that could 
have been required for the purpose of attesting it in a suspected 
ease, including oaths for entry at the Baltimore custom-house, 
upon the invoices on board. These oaths of ownership wer 


made conformably to the provisions of the act of Congress of 


1825. Nothing more could have been expected under an order 
allowing further proof. It was nevertheless contended, o 
some apparent force, on the part of the United States, that, 

the cons ignment of rice to Trinidad had been the means ot 
transmitting $4,000 of its proceeds to Baltimore, to be employed 
by the master, as agent of its owners, in coppering the vessel, 
&e., for their account, the contrivance of shipping the cargo 
for Baltimore, as the property of the Spanish agents who 
effected this arrangement, was obviously collusive, and, in its 
ultimate effect, if no capture had oce ‘urred, would haye inereased 
the capital invested for hostile account. The argument was, 
that if such an arrangement covered from capture property 
which otherwise would never have been shipped, the conse- 
quence would be, that any hestile person might, in time of 
war, send his funds to foreigners, who, retaining them in hand 
as bankers of the remitter, might, for their own ostensible 
account, thus make shipments, of which the ultimate avails 
would either directly or indirectly accrue to his benefit, wlule 
the investments would, in the meantime, traverse the ocean 
exempt from capture. The answer to the argument was, that 
the possibility of such evils could not be guarded against in 
prize courts, and that the only question in such cases was that 
of proprietorship. The true doctrine is, that allegations of 
such proprie torship must be suspicious sly regarded, and the 
fullest proofs of it required. But when such proofs are ad- 
duced by the party on whom the burden of proof’ rests, there 
cannot be condemnation upon the former suspicion. The cargo 


in this case was restored by my decree, without any award of 


costs or damages against the ¢ aptors. This decree was, on 
appeal, affirmed. 

The remaining question is, whether the vessel should be lib- 
erated or condemned. The decision as to the cargo has been 
explained, because the argument showed that it had not been 
rightly understood. The. judgment was upon the ground that, 
assuming the ownership of the vessel and of the rice and its 
proceeds to be hostile, this cargo was not, in fact, an invest- 
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ment of the proce ds of the rice, but was a shipment for the 
independent account of the Spanish parties for whom the cap- 
tain claimed it. 

He never interposed any claim tor the vessel. Reeurring to 
his peculiar relations to her which have been twice mentioned, 
this omission is not to be disregarded. It seems, indeed, 
admit of but one explanation. The case has been argued as 
upon a claim, by Mr. Sawyer. That gentleman has been rep- 
resented by those able to give him the best legal advice. He 
has filed his own and certain other affidavits, all of which, with 
all the documents offered on his part, have been read as if taken 
under an order allowing further proof. These attidayits were 
taken in April, and filed here in November, 1862. They were 
allowed to be filed, sub ject to all legal exceptions. li the sub- 
stantial requirements of a test oath had been fulfilled, I would 
not regard the informality of the absence of a claim. Dut no 
claim, properly speaking, has been presented. If’ it had been, 
the affidavit of Mr. Sawyer would not have served the purposes 
of atest oath. It does not state, as is usual in such cases, 
that no person was interested in the vessel at the time of eap- 
ture, or at any time after the commencement of the voyage in 
which it occurred, and that if restored, she would lelong to 
himself exclusively. He merely deposes that he bou gh her 
from the captain, and paid for her with his own money, by his 
check, as above; that he received the bill of sale, and had her 
registered in his name, under the provisions of thy Dritish 
Merchant Shipping Act; that she remains regiséere/ as his 
property, and that no person whomsoever in the Southern 
States of America owns any part, share or interest in her. If 
such non-fulfilment of the requirements of the test oath were 
sanctioned, evasions without limit would ensue. Some of the 
deficiencies of the case, in the absence of such other documents 
as would have been expeeted under an order allowing turther 
proof, have been indicated. 

Assuming thie truth to be that, as between Mr. Sawyer and 
the former owners, their propr ietorship was divested irr vocably, 
and that he was, at the time of « capture, the absolute owner of 
the vessel, as ownership is definable in a court of common law, 
she would, nevertheless, be liable, in a prize court, to condem- 
nation. The rule of decision in some countries has been that, 
as to a vessel, no change of ownership during hostilities can be 
regarded in a prize court. In the United States, as in england, 
the strictness of this rule is not observed. But no change of 
property is recognized where the disposition and control of a 
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vessel continues in the former agent of her former hostile pro- 
prietors ; more especially when, as in this case, he is a person 
whose relations of residence are hostile. That such were the 
relations of Captain Phillips, is apparent. Maritime hostilities 
could not be prosecuted with any effect, if this rule did not 
apply in an extreme case like this. A vessel, beneficially 
owned by hostile persons, navigated bv a hostile person who is 
her nominal owner, is transferred by him to their own commer- 
cial agent in a foreign country, who immediately executes pow- 
ers to the same n: wigator, en: abling him not only to conduct and 
manage her future employment, but to scH her. It, therefore, 
the case were, as Mr. Sawyer, or, as his advocate, states it, 
she should, I think, be condemned. I am not aware that there 
was ever so thin a veil thrown over trade of a hostile district 
to protect a vessel from capture. 

But can this be deemed a true state of the facts? If Captain 
Phillips tells the truth, as [ must believe that he does, the trans- 
action was not a sale and purchase of the vessel, but a paper 
transfer of her at Charleston, so far executed there that the 
legal title was to vest, at all events, in Mr. Sawyer, as a British 
subjects. The captain, though for some purposes himself a 

iritish subject, was a person whose residence would have made 
her liable to capture if he had continued the nominal owner. 
In the voyage from Charleston, as she was to run the blockade, 
this was unimportant. The captain had no interest of his own 
in her. He was to obey his instructions received at Charleston. 


Their effect was to make it obligatory on him to divest himself 


at Nassau of all appearance of ownership. lis having been 
required to execute the bill of sale at Charleston, proves this. 
If so, the agency of Sawyer & Menendez to sell her, was a 
fiction. The general tendenc y of the other evidence is to the 
same result. 

I would enter a decree of condemnation at once if there had, 
in any prior stage of the cause, been a formal order allowing 
further proof. But, as no such order has been made, I will 
make it now, allowing forty-two days. ‘This will put the case 
in a proper shape for an appeal, and will give to Mr. Sawyer 
an opportunity to diminish, as far as may be in his power, the 
difficulties which he may have occasion to meet in the superior 
tribunal. It is not probable that my own opinion of the case 
will be changed by any further proof that may be adduced. 
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The Case of the Che sapeake. 2 


Court of Vice Admiralty, at Halifar. 
Before the Hon. ALEXANDER Srewanrr. 
Tue QUEEN v. Tue STEAMER CHESAPEAKE AND Canco.! 
Prize—Misconduct of Captors—Ptracy— Disposition of Cargo. 


A Court of Admiralty can, in its discretion, at any stage of the proceedings 
indicate to parties the course to be pursued by them, and the rules of law 
applicable to the case, especially where the rights of the sovereign may be 
involved. 

A lawfully captured prize may become liable to forfeiture in a neutral 
country, as piratically taken, through the subsequent misconduct of the 
captors. 

Taking an uncondemned prize into neutral ports, under a false name, and 
there selling a part of the cargo, and forcibly resisting civil process, renders 
the taking piratical; and it seems, that captors thus guilty, cannot be admitted 
in a Court of Admiralty, as claimants. 

An American steamer, on her voyage from New York to Portland, was 
forcibly taken possession of on the high seas, by passengers on board, and 
taken into ports of one of the British Provinces, and no endeavor made to ob- 
tain any adjudication upon the capture, by the captors, who claimed to act 
under authority of the so-called Confederate States. Semb/e, that the taking 
was piratical, although the Queen of Great Britain has recognized the Con- 
federate States as a belligerent power at war with the United States. 

A foreign vessel, piratically taken, under pretence of capture by a bel- 
ligerent, and brought into a British port by the captors, and there libelled for 
piracy, will be delivered up to the owners, upon payment of costs, although 
technically forfeited to the Crown. And the court will also order the cargo 
to be delivered to the owners of the vessel, upon their payment of all costs, 
leaving it to them to adjust the claims of the various owners thereof. 


THis was a warrant granted by the judge of the Vice Admi- 
s A Jug 
ralty Court of Halifax, on application of the Advocate General, 
in behalf of the Crown, against the American Steamer Chesa- 
fo) 

peake and her cargo, upon affidavits representing that she had 
been forcibly and piratically taken possession of, by passengers 
on board, on the high seas, while on her passage from New 
York to Portland. The case came betore his lordship several 
times during January and February, 1304, and the material 
facts sufficiently appear in his opinions. 


Jan. 13.—STEWART J. [ After some preliminary remarks, ] 
In the first place, I have to remark, that it is in this court open 





1 We are indebted to the learned judge for a corrected copy of his judgment, 
in this important case, forwarded through Benjamin G. Gray, Esq., of the 
Boston Bar. 
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to the judge in any stage of the proceedings (especially where 
the rights of the Crown are, or m: iy be involved in it), to indi- 
cate to the parties the proper course to be pursued, and upon 
the facts before him, (if they « cannot be gainsayed, and_ those 
on which I have formed my opi nion cannot be ‘gainsayed, ) to 
call their attention to his view of the law applicable thereto. 
It is his duty, therefore, sometimes to interfere ex officio, as did 
the most eminent of my predecessors, Sir Alexander Croke, in 
the case of the Herkimer, in which he said,—* It is quite i 
accordance with the constitution of the Court of Admiralty for 
the judge to indicate ex officio to the parties any view which 
may seem to have an important bearing on their rights,” 
adding—** such proceedings must necessarily be eoverned by 
the discretion of the eourt.”? 

Now the facts set forth in the affidavits on which I granted 
the warrant are, that the Chesapeake and cargo were forcibly 
taken on the high seas from those who were conducting her 
from New York, in the United States of America, to her port 
of destination, Portland, (she being a steamer carrying passen- 
gers, and a cargo owned by several shippers, some Br itish, and 
some citizens of the United States,) by a number of persons 
who had gone on board as passengers, at New York ;—that 
one of her crew was then slain hy them ;—that those persons 
brought her into several of the ports of this Province, giving her 


a false name :—that the *y landed and sold a consider: able part of 


her cargo ;—that they entered, and remained in Sambro Har- 
bor, within a short distance from this port, and on the approae h 
of a ship of war of the United States, left the vessel, and fled 
to the shore; and while there, with firearms, forcibly resisted 
process issued against them by lawful authorities here—signi- 
fying that, on any attempt being made to arrest them, the y 
would use them: and, finally, that they are all now fugitives 
from justice. Unexplained, these circumstances certainly con- 
stitute a piratical taking, and such as required me to grant a 
warrant to arrest the vessel and cargo. Vague assertions and 
rumors, to the effect that this taking of life, and this capture, 
were the acts of duly authorized belligerents, furnish no reply 
to such a case. Indeed, Mr. Ritchie ‘suggested these as possi- 
ble, and addressed me as amicus curiw only . With reference to 
the principles he propounded, they lie on the very surface of 
international law ; and if those persons are really entitled to the 


1 Stewart Adm. 156-158. 
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character asserted for them, we have a right to expect that they 
should be prolmpt to vindicate it before a British tribunal, such 

Her Majesty’s Supreme Court, on whom they might, [ am 
sure, rely, if the law entitles them to protection. 

The jurisdiction of the Court of Vice Admiralty, over cases 
of piracy, is exclusive; for the Crown has, as droits of Adimi- 
ralty, the absolute right to goods belonging to pirates, and also 
to those found in their possession, if not claimed by their 
owners, and proof made of their title. Until such claim is es- 
tablished, they must remain in the custody of this court. At 
the end of a year, they are, if no claim is preferred, condemned 
as droits of Admiralty. Moreover, this court is bound to see 
that salvors are properly rewarded. In the present case, no 
such claim is preferred ; or if preferred, would be listened to for 
a moment. 

It is not for me to deal with the gross outrage on the liberty 
of our fellow-sulbjects, and the contemptuous and coarse viola- 
tion of Iler Majesty's es and her territorial rights, 
perpetrated by officers of the N avy of the United States. We 
may rest assured that these are safe in the hands of Earl Rus- 
sell, a statesinan who has ever been foremost in vindicating the 
rights of his countrymen in every part of the world. I do not 
doubt that Ilis Lordship will promptly demand that ample 
reparation be made by the Government of the United States ; 
and I confidently anticipate that that government will as 
promptly disavow and apologize for the conduct of their 
officers, and make full reparation to the sufferers. © I think, too, 
we have all reason to be gratified that our gracious Sovereign 
has been so fitly represented in the recent emergency by Gen- 
eral Doyle. With the courtesy natural to him, and the spirit 
and decision which his high office and duty as a soldier taught 
him, his prompt measures to obtain the release of our fellow- 
subjects so ignominiously treated, cannot but secure to him the 
gratitude of every Novascotian. 

From the first I thought it probable that the case would 
come before me; and therefore, I, as carefully as 1 could, con- 
sidered the principles which must govern my proceedings. I 
knew, indeed, that though His Honor, the Administrator of the 
Government, might possibly direct the vessel and cargo to be 
delivered at once to their respective owners ; yet for him to do 
this, without waiting for the instructions of Iler Majesty’s 
Government, I also knew would be assuming a very grave 
responsibility. Desides, this case is prime impressionis, and in 
many of its aspects full of difficulties. Prima facic, the facts 
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before His Honor, and, of course, submitted to his legal ad- 
viser, the Advocate General, exhibited an undoubted case of 
piracy. But it was well to pause, before presenting it to this 
court as such, in order that all the circumstances should be fully 
ascertained. Moreover, the nature of the cargo (shipped by 
British owners, as well as citizens of the United States) rendered 
it extremely difficult for the local government to aid His Honor, 
since they have no authority to administer an oath to the 
claimants, and no machinery to effectively ascertain their re- 
spective rights. What the Government could do, they did 
promptly and well; and by their vigilance and activity, much of 
the goods clandestinely landed from the Chesapeake, have been 
saved for the owners. 

Looking, then, at the circumstances of this case, I (in the 
exercise of the discretion of which I have already spoken, ) 
thought it well, with a view to preventing further delay, and 
saving the heavy expense attendant on this litigation, to indicate 
at the outset, to the parties, the course which the incontroverti- 
ble facts had led me to suggest, viz., that the owners of the 
vessel and cargo should conjoin their claims, instead of pre- 
senting separate claims, and thereby render unnecessary the 
unlading the cargo, and enable the vessel at once to resume 
her original voyage. I had previously directed the Marshal 
not to take the rigging from, or otherwise dismantle the vessel, 
but to wait on the Administrator and the authorities at the 
Dockyard, and the Provincial Government, and ask them to 
permit the vessel and cargo, and that part of the cargo, the 
possession of which had been obtained by the officers of the 
latter, to remain as at present, until some further order should 
be made therein by this court, and this was immediately con- 
ceded. I granted the decree of unlivery for which the Advyo- 
cate General moved, to be used at his discretion, and directed 
the respective claimants to confer with each other, and to 
submit their proofs to him preparatory to their moving for the 
restoration of their property. On this occasion, Mr. W ylde, 
the proctor of one of them, signified his client’s desire that his 
portion of the property should be delivered here. Appearances 
on behalf of the vessel, and parts of the cargo, have been filed 
(I take it for granted, the proctors have filed their proxies, duly 
authenticated), but no appearance has been given for the 
alleged captors. 

In the course of his address, Mr. Ritchie suggested that, but 
for fear of hvs being delivered, upon the demand of the Gov- 
ernment of the United States, under the Extradition Treaty, 
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the principal person engaged in the capture would appear 
openly, and make a claim. Captures, lawtully made by a 
belligerent, may, by subsequent misconduct of the c aptors, in 
respect to such ¢ captures, so divest themselves of their vested 
right as to take from them the aid of the Court of . yovescin 
Now, the consideration of such a claim as Mr. Ritchie su: woests, 

though but an incident of the cause over which, in virtue of its 
constitution and power, it has, and exercises original jurisdic- 
tion, would require me to proceed upon the common law of the 
Admiralty, and the enlarged principles of international law 
which cuide this court, in contradistinction to those cireum- 
scribed technicalities and rules which obtain in other courts. 
Yet, even in the Courts of Common Law and Equity, we have 
the maxims that **a man must come into court with clean 
hands ;” ‘that he who seeks, must do equity,” and the like. 
A mere reference to the Admiralty Reports will show that such 
misconduct has the effect I have mentioned. More than sixty 
years ago, Sir Alexander Croke decided, not on a statutable 
provision, but on the common law of the Admiralty, in the 
ease of La Reine des Anges,‘ that the right of the captor to a 
prize which had vested in him, was, by his subsequent conduct, 
in respect to the captured vessel, wholly divested : sd he eon- 
demned her as forfeited to the Crown, jure coronw. 

Now the course of proceedings in this court in this ease, as 
prescribed under acts of the Imperial Parliament, will be this : 
The Proctor General, on behalf of ‘the Crown, will file a libel, 
setting forth therein as piratical acts all the circumstances I 
have detailed ; and if any claim may be put in either on behalf 
of the person to whom Mr. Ritchie referred, or of the Con- 
federate States—assuming that the latter have such a corporate 
character as to give them a right as a nation to a locus standi in 
this court (as to which I will say nothing more at present), and 
assuming further that the Chesapeake was lawfully ei 
then those circumstances must be all admitted by the plea of 
such a claimant. 

Now by clause third of section twelve of our rules, it is pre- 
scribed to the Judge as his duty ‘to reject in /imine all pleas 
which, if assumed to be true, will not justify him in pro- 
nouncing a decree for the party pleading such plea.” In 
this court both parties are actors. The effect of my decreeing 
such a plea to be valid would be to deliver the vessel and 
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i property to the claimant. But am I sitting as the Judge of a 
rf Court of Admiralty, and representing Her Majesty in it, to 
{ sustain the plea of men who have violated Her proclamation of 
neutrality, —offered an affront to Her dignity ;—of men who, 
claiming to be belligerents and not seeking the privileges which 
the courtesy of neutral powers extends to belligerent vessels, 
but who have grossly and wilfully avd stealthily violated her 
rid territory, and sold goods therein ;—who have with revolvers 
and lawless force violently resisted on the same territory the 
officers seeking to execute the process of her magistrates ; and 4 
Hf who are at this moment fugitives. If, indeed, these people had 
entered this port claiming the privileges usually accorded to 
ri it belligerent vessels by neutral States, then the principles referred 
A to might perhaps have been invoked on their behalf before a 
a ag tribunal authorized to consider them. But this Court of Vice 
a ki 
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3 Admiralty has ro authority, except, as I have said, as incidental 
Bi to the jurisdiction which it rightly exercises in cases 3 piracy. 
id Among the principles I have referred to, that one by which 
; neutral property, not being contraband, found by belligerent 
| captors on board of a prize, is restored to the neutral owners. 
But unless the view of the course I propose to pursue be cor- 
: rect, I «‘ no authority to decree a delivery of that claimed in 
this case by British owners; still less, if possib le, to order the 
‘i vessel to be restored to her owners. 
I trust that a judicial career of now nearly eighteen years has 
enabled tve bar to believe that Iam capable of altering my 
| opinion, when counsel show that it is erroneous. I confess, as 
re at present advised, I should feel it my duty to reject such a 
. plea, and had the facts been capable of being controverted or 
j materially modified on which my opinion is founded, I should 
‘ene have studious sly refrained from expressing it at this early stage 
of the cause. Dut the rights of British owners are concerned, | 
5 large e xpenses are being daily incurred, and I am desirous, as 
Bis I have said, to diminish them, and to expedite those proceed- 
. ings. The conduct pursued by the persons who seized the 
aot y Chesapeake, atter the seizure—though it were a lawful seizure— td 
Bi has, as I think, by internation: | law, rendered their prize sub- : 
ject to forfeiture to Her Majesty, to be dealt with as to her may 
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Feb. 10.—Ilis Lordship, in passing some orders regarding 
the case, remarked :— 

What I have said and done in this cause has been greatly 
misunderstood and misrepresented, and it is of much importance 
that this should, as far as possible, be prevented from again 
occurring. I have, therefore, thought it well to reduce to 
writing what [ have to say in decreeing these writs as prayed. 
It has been thought, for example, that my proceedings will be 
in effect deciding in favor cf the demands made by the Govern- 
ment of the United States upon the Governments of this and 
the adjoining Province of New Brunswick, for the delivery, 
under the Extradition Treaty, of the eaptors of the Cy se pt ake 
as pirates. But with questions or rights under that treaty, this 
court has no coneern,—no authority to interfere, directly or 
indirectly. And the view I have taken of the case before me 
ean and could in no wise affect that demand, even if it were in- 
vested with full authority to adjudicate upon it. | erant these 
writs, and I am prepared to decree writs in order to the resto- 
ration of the vessel and the remainder of the cargo to their 
original owners, upon due proof cf their title and payment of 
the costs and expenses which have been ineurred. ‘those which 
have now been preterred I will examine and pronounce thereon 
on Saturday next. It will be recollected that at the coln- 
mencement of these proceedings I stated that in my view, 
assuming the captors of this vessel to be lawfully authorized 
belligerents, they had forfeited their rights; that 1 could not, 
therefore, entertain a plea on their behalf. and that the proper 
course to be pursued was to restore the vessel and cargo to 
their original owners. Subsequent research and reflection, and 
circumstances which have since occurred, have coutirmed this 
view, and also enable me to state that in my early announce- 
ment of it L rightly exercised the discretion which is constitu- 
tionally reposed in a Judge of a Court of Admiralty. Still, if 
these opinions be erroneous, they can be readily corrected. 
This court (though it administer its functions in Hlalifax) is an 
Imperial Tribunal, actnmg under the authority of .\cts of the 
Imperial Parliament, and guided by international and maritime 
as well as municipal law; and from its decrees an appeal lies 
to the highest appellate tribunal (but one) in the inpire. If, 
therefore, these captors have the rights which it has been sug- 
gested at the bar belong to them, the Confederate Government 
and its agents can have no difficulty in effectively vindicating 
them. The announcement of these views was received with 
but seant deference. They, (especially the intimation that the 
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Chesapeake and her cargo should be forthwith restored to their 
owners,) were promptly denounced as inconsistent with that 
common sense, the application of which, to legal problems, 
Was, as it was said, all that was required for their solution. 
This reception of them troubled me but little, as I felt that no 
personal (isrespect could be intended ; but the conduct of a por- 
tion of the press in these Colonies has given me great concern. 


Free and tearless criticism of the proceedings of courts of 


justice, such (and only such) as one sees in the great leading 
organs of public opinion in England, is an ecscntial corrective 
of these proceedings. But the circumstances of this case, it is 
well known, have excited the most angry feelings throughout 
the United States, and the epithets and strictures, and the un- 
worthy motives and conduct imputed to this court, and to 
myself, as Judge of it, are as unpatriotic as they are un- 
English, for they can have no other tendency than to exasperate 
these feelings, and justify alike the Confederates and the 
Federals in treating with contempt any decree which it may 
pronounce.” 


Feb. 15.—Hlis Lordship now delivered final judgment, as 
follows :— 

Srewart J.—On the 6th January last, the Advocate General 
exhibited affidavits of himself’, made helene the Registrar, and 
copies of three affidavits made before the Mayor of this city, by 
James Johnson, George Ames, and Mary V. Burgoyne, and 
also the affidavits of William Henry, Alexander Henry , John 
E. Holt, and Patrick Conners, sworn before the Registrar 
(copies of all which affidavits are attached to this iadaneiol}. 
Upon these affidavits he moved for a warrant to arrest the 
steamer Chesapeake and cargo, as having been piratically taken 
on the high seas from her lawful ow ners, which I granted. It 
was saued on the same day, made returnable on the 12th, exe- 
cuted on the 7th, and returned and filed in the Registry on the 
9th of January. On this last day he moved for a commission 
of unlivery, which I granted, informing him that he might cause 
the cargo to be unladen or not, as in "his discretion he should 
think fit. 

On the 18th he placed it in the hands of the Marshal, who, 
on the 2%th, returned it executed (with inventory attached to 
it) unto the Registrar. 

No appearance on behalf of the captors of the Chesapeake 
having been filed on the return day of the warrant of arrest, 
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they were, on the petition of the Procurator General, in the 
usual manner pronounced in default. 

Claims by British owners for parts of the cargo have been 
allowed, viz., to Ross & Co., of Quebec, for 109 hogsheads of 
sugar; to Belony & Lamotte, for 10 hogsheads of tobacco and 
a box of tinfoil; to Charles Sampson, for 1 cask of augers, 
and to James McInlay, for 5 rolls of sole leather: and H. M. 
Advocate General having consented thereto, 1 decreed writs of 
restitution. 

On the 10th February Mr. Morse, on behalf of the owners 
of the vessel, moved for the admission of their claim that the 
vessel be restored to them, and that the 2p Sage of the cargo 
(which is unclaimed, and which is owned in part by British 
subjects, and in part by American citizens, ) should be delivered 
to them, in order that they might carry the same to the original 
port of destination, Portl: and, i in the United States, and there 
deliver it to those who were entitled to receive it. The Advo- 
eate General has examined this claim, and consented that a writ 
of restitution thereof be granted without bail, to answer pro- 
spective or (what are in this court designated) latent claims. 
And upon this claim Iam now giving judgment. But it is 
obvious that thus granting this claim, and the restoration prayed 
for, will terminate this case. These claimants are citizens of 
the United States of America; the vessel is an American 
steamer, and I may mention that, as an additional ground for 
the delivery of the unclaimed cargo to them, they allege that 
they have a lien thereon for freight. It is the ordinary practice 
of this court to direct property taken by pirates to be returned 
to the owners without delay; and, except where there is a 
strong necessity for requiring it, without bail for latent claims, 
taking care to protect the rights of the salvors and the droits of 
Admiralty. At this period i it is incumbent on me to state that 
I adhere to the opinion I expressed on the 9th, and repeated 
on the 12th of January. Ido not at all controvert the legal 
principles suggested at the bar as worthy of my conside ation, 
but I do not perceive their applic: bility to the circumstances of 
the present case. But whether I be in error or not, whoever 
or whatever they are who seized the vessel, and whatever in 
their own or in their counsel’s estimation their rights may be, 
they have not thought fit to vindicate them before this court. 
They have, as I have just noticed, suffered judgment by default. 

I have been much embarrassed in dealing with this case. To 
grant this applic ation will be entirely within the rules applicable 
to it, for, on the facts sworn to, the taking was undoubtedly a 

















































a ae eS 









































280 The Case of the Chesapeake. 


piratical taking. But im its origin, in its position before the 
court, in the mode of the recapture, in short, in all the con- 
comitant circumstances, the case is very peculiar, I was, 
therefore, in the absence of decided cases, obliged to recur to 
and rely on for my guidanee, those principles which lie at the 
basis of all law. And Ido not think I shall be acting unbe- 
comingly in referring for a few moments to those principles. 

The right of self-defence is one of the fundamental attributes 
of an independent State, and the, principles which regutate its 
conduct towards other States, have their foundation in a higher 
philosophy than that which underlies the municipal or positive 
law. The latter implies a ruler to prescribe, and a subject to 
obey. An independent State recognizes no superior, acknowl- 
edges no authority paramount to its own. Underneath inter- 
national law lies the ultima ratio Re gun. Every independent 
State determines for itself, as exigencies arise, what shall be the 
penalty for infractions of the law which it prescribes. The 
Sovereign whose territorial rights are violated by the subjects 
or citizens of a friendly State, is not bound to appeal for repa- 
ration to (what might be) the tardy justice to be conceded by 
that State. If those subjects or citizens are within its territory, 
it will inflict on them its own penalty, in its own mode. An 
independent State is not circumscribed by the limits which are 
essential to the administration of municipal law, since by it the 
agents of the community protect from the aggression of the 
wrong-doer the individuals of which it is composed. Then if 
one of the Queen’s subjects had violated the Municipal law as 
flagrantly as the captors of the Chesapeake have outraged the 
international law, and such violation would have justly subjected 
the offending vessel to forteiture (as it unquestionably would), 
shall those who have violated the higher law be subjected to a 
less penalty? Assuredly not. 

Then as to the right disposal of the forfeited vessel. It were 
derogatory to the Royal dignity to add the proceeds of property 
which had belonged to the citizens of a friendly nation to the 
privy purse of the Queen, and it would as little become the 
honor of the British nation to make profit out of their mis- 
fortune. 

What more appropriate mode of dealing with this vessel and 
‘argo, then, than to restore them to their original owners ?— 
not as a favor to them, but as an act of justice to the offended 
dignity of the Crown; not as recognizing any right of the gov- 
ernment of the United States to require such restoration, but as 
a fit punishment of the offenders, and a warning to others. 
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The law which the Queen and the Parliament have prescribed 
to enforce the observance of Her neutrality, is to be found in 
Her Majesty’s Proclamation, and in the Statute under the 
authority of which it was issued. Is the offence which I have 
suggested against the Municipal law, or can any offence be 
more serious than that by which the British nation might be 
drawn into the sad strife which is desolating one of the fairest 
portions of the earth ? 

By the affidavits on which I granted the warrant, it is certain 
that the Chesapeake, if a prize at all, is an uncondemned prize. 
For a belligerent to bring an uncondemned prize into a neutral 
port, to avoid r¢ ecapture, is an offence so grave against the neu- 
tral State, that it ipso facto subjects that prize to forfeiture. 
For a neutral State to afford such protection, would be an act 

justly offensive to the other belligerent State. 

The Che ssapeake was brought not into one port rs 5 but into 
several of the ports of this Province :—not openly, but covertly ; 
not in her proper name, but ina false name. Still farther, 
they who thus invaded the Queen’s territory, surreptitiously 
landed and sold therein a considerable portion of her cargo, 
making no distinction between those parts of it which were 
owned by the subjects of Her Majesty, and those belonging to 
the citizens of the United States: and instead of vindicating 
the rights which it was asserted for them at the bar the ‘vy pos- 
sessed, they (after landing on the shores of this Province, and 
thus being ‘under the protec tion of British law) have long since 
fled from, and are still fugitives from it. 

These are the facts on which I deemed it right to recommend 
at once that the vessel should not be unladen or removed from 
the custody of the Provincial Government, in order that she 
might be restored intact to her owners. I then thought,—TI 
still think, that it would not consist with the dignity of Her 
Majesty,—though the capture had been a lawful one, to hold 
valid a plea on behalf of these persons. The facts I have just 
mentioned, I repeat, must have been admitted, for they are in 
their nature incontrovertible. 

This court has no prize jurisdiction, no authority to adjudi- 
‘ate between the United States and the Confederate States, or 
the citizens of either of these States. Yet, if a claim to the 
vessel and cargo could have been sustained, all further jurisdic- 
tion on my part over them must have ceased, and they must 
have been further disposed of by competent authority. It 
would have in that case been my duty to have ex: amined into 


VOL. XXXVI No. V. 20 





ae 
| ag 
ah 
ai 
earl | 
}! 
is! 

at 
Be 
it 








- nee 
; 


282 The Case of the Chesapeake. 


the question of prize. As the case at present stands, I am 
rightfully exercising jurisdiction, for the facts disclosed by the 
affidavits as to the actual taking of the vessel from the master 
and crew, beyond all doubt, as I have said, constitute a piratical 
taking. The effect of upholding the plea of these captors might 
possibly be that (notwithstanding their gross misconduct, ) the 
vessel and cargo might be left to them; for as his Honor, the 
Administrator of the Provincial Government, had directed the 
vessel and cargo to be brought into this court for adjudication, 
he could hardly then have resumed possession for any purpose. 
Impressed, then, by these strong convictions, as such a condi- 
tion is dispensed with by the Advocate General, I will not 
myself volunteer to impose (as a condition precedent to the 
restoration of the property, ) that their owners shall give bail to 
answer prospective claims, for if I am rightly informed, the 
amount to be required would be, at the least, eighty thousand 
dollars, and to insist on such bail might be equivalent to a 
refusal to restore the property. 

Unlading the vessel, and the incident expenses, have ren- 
dered their ratable adjustment a matter of great difficulty. A 
difficulty, to be sure, which might be overcome by my decreeing 
a particular appraisement and valuation of the vessel and cargo 
to be made by the Marshal, and a subsequent reference to the 
Registrar and merchants. After a careful consideration, how- 
ever, of this part of the case, I think it not unjust to order that 
the costs and expenses (except only the costs of these claim- 
ants whose property is to be delivered to them here, which, as 
well as those of the Advocate General appertaining thereto, 
they are to pay,) be paid by the owners of the vessel, leaving 
to them to adjust and seek repayment thereof from the shippers, 
insurers, and other persons chargeable therewith. If this were 
an ordinary case of recapture from pirates, the prescribed salvage 
would have been one-eighth of the value of the property, and 
this on the value of the vessel alone, (which, I am informed, is 
more than sixty thousand dollars, ) would have been seven thou- 
sand dollars, and the owners of both vessel and cargo have been 
fortunate that they were not destroyed at sea, and so wholly 
lost to them. It is unnecessary to recur to the circumstances 
of the recapture. It suffices to remark that the taking was not 
an ordinary piratical capture. It is even possible not to have 
been a case of piracy at all. This court would stultify itself, 
were it to affect ignorance of what is patent to everybody, 
namely, that those who wrested the Chesapeake from the mas- 
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ter and crew, are at the present moment in the adjoining Pro- 
vince of New Brunswick, asserting that they made the capture 
as citizens of, and parties duly authorized ‘by the Government 
of the Confederate States, and that they have produced docu- 
ments and proofs thereof before Magistrates there, duly invested 
with the right to determine the validity of their claim, so far, 
at least, as affects their alleged piratical character. I allow this 
claim, and will decree a writ of restitution when moved, to be 
given to the claimants upon payment of the costs and expenses, 
as I have before specified. 

The Registrar will estimate as accurately as he can the amount 
which will certainly cover the whole costs and expenses to be 
paid, as I have directed, by the vessel, and upon that amount 
being paid into the Bank of British North America, the bank 
of deposits of this court, he will issue the Writ of Restitution 
to the owners of the vessel. And he will, by orders on the 
said bank, pay to the several parties entitled to receive the same, 
such sums as he may have taxed and allowed, and the 
remainder, if any, he shall return to the said owners. In like 
manner he is to tax, and allow and cause to be paid by the 
claimants of that part of the cargo which has been, is, or is 
to be, delivered here, all their costs and the costs of the Adyc- 
eate General, appertaining to their claims. The Registrar 
will cause this judgment to be inserted in one of the city news- 
papers, and he will also cause this judgment to be printed in 
the same manner as the affidavits in this cause are printed ; and 
also my remarks thereon of the 15th January and 10th inst., 
and attach copies thereof to it, and also copies of the said afti- 
davits. And the Registrar will include in his bill the charge 
for the printing done ‘and to be performed in this cause against 
the vessel, and pay the same to Alpin Grant, Esq., the printer 
of this court, out of the sum to be deposited as aforesaid in the 
Bank of British North America. 

Decree acco rdingly. 


The Advocate GENERAL, for the Crown. 

Ritchie, as amicus curia, for the captors. 

J. W. Johnston, J. W.-K. Johnston, and I. K. Wide, tor the 
claimants of a portion of the cargo. 

S. L. Shannon and W. Morse, for the claimants of the vessel 
and the residue of the cargo. 
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RECENT ENGLISH CASE. 


Common Pleas. 
ROBBINS tv. JONES. 


Highway—Structure adjoining dedicated to public—Liability 
to repair. 


A row of houses stood a few feet from a raised causeway, the centre of 
which was a carriage road, the sides being foot pavement. ‘The ground-floor 
of the houses was on a lower level than the causeway. There was a con- 
tinuous structure, consisting of flagstones and gratings, from the row of houses 
to the foot pavement, with which it was on a level; an outer door of each 
house opened upon this structure; it had been dedicated to the public, and 
used by them as part of the highway for foot passengers. The carriage and 
foot roads on the causeway were repaired by the parish. The structure 
became in a bad state of repair, and, owing to this, R. fell through one of the 
gratings forming part of it, and was killed. 

Held, in an action by R. ’s administrator against the lessee of the houses, 
that the structure was part of the highway, and that the parish was bound to 
— it, and that, therefore, the action against the lessee was not main- 
taina 


This case was tried before Willes J. in the sittings at West- 
minster, after Michaelmas Term, 1862. 

The action was brought under Lord Campbell's Act (° 
and 10 Vict. c. 93) by the plaintiff, who was the widow and 
administratrix of a person named Robbins, to recover compen- 
sation for his loss. The facts and arguments are sufficiently 
set out in the judgment. 

Willes J. left several uation to the jury, which, with 
their answers, were as follows : 

Ist. Was there a nuisance, causing danger to persons law- 
fully using the highway, even considered as bounded by the 
retaining wall ?—Yes. 

2d. Was there a nuisance, causing danger to persons law- 
fully passing from the highway to the houses ?—Yes. 

3d. Was the place in a reasonably fit state, having regard 
to the safety of persons using the hi: hway ?—No. 

4th. Was it ina reasonably fit state, having regard to the 
safety of persons going to and from the houses ?—No. 
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5th. Was it ina reasonably fit state for persons to stand or 
walk upon in any sense ?—Not in the sense of a crowd always 
liable to be gathe red together when used as a public highway. 

6th. Was the accident occasioned by an ordinary crowd, or 
by the improper state of the flagging, or both conjoined ?—By 
both. 

ith. Was the deceased guilty of any negligence or miseon- 
duct contributing to the accident ?—No. 

Sth. Was he, when he fell, lawfully using the place to get 
from the road to the house ?—Yes. 

9th. Was it a public highway ?—U-ed as such by dedi- 
cation. 

On these findings, Willes J. directed a verdict to be entered 
for the plaintiff, and the jury assessed the damages at £280. 
Leave was reserved to the defendant to move to set this verdict 
aside, and instead thereof to enter a verdict for him. on the 
grounds, first, that, on the finding of the jury that the /ocws in 
quo was a public highway, the liability to repair was on the 
parish ; and, secondly, that the obligation to repair, if not on 
the parish, was on the lessees. 

Lush, Q. C., in Hilary Term obtained a rule in pursuance 
of the leave reserved ; and also for a new trial, on the grounds 
that the accident was occasioned by the negligence of the de- 
ceased, and that the verdict was against the evidence. 

Coleridge, Q. C., and J. Martin, showed cause, and reterred 
to5 & 6 Will. IV, c. 50, s. 233; and cited Salmon y. Bensley, 
Ry. & Moo. 189; Rer v. Pedly, 1 A. & E. 822, and the 
judgment of Littledale J., at p. 827; Rich vy. Basterfield, 
4 C. B. 783; Todd v. Flight, 80 Law Journ. C. P. 21, 9 
W. R. 145; Bishop Vv. The Trustees of The Bedford Charity, 
8 Weekl. Rep. 115; Fisher v. Prowse, and Cooper vy. Halker, 
both in 2 Best. & S. 770; Barnes v. Ward, 9 C. B. 302, and 
the judgment of Maule J., at p. 415; Coupland vy. Hurding- 
ham, 3 Camp. 3f 8 Me ge. vy. Watts, 1 Salk. 3573; Hownsell vy. 
Smyth, 7 C. BL N.S. 731; Corby v. Hill, 4 C. Be N.S. 556, 
6 W. R. 575; Seymour vy. Maddor, 16 Q. B. 826; B 
Smith, 7 He & N. 736, 10 Weekl. Rep. 387; Rer vy. St. 
Benedict, 4 B. & Ald. 447; Le Neve v. Vestry of Mile End 
Old Town, 8 E. & B. 1054, Bayley v. The Wolverh: inpton 
Waterworks Company, 6 H. & N. 241; Marquis of Stafford 
v. Coyney, 7 B. & C. 257; Sir John Lade v. Shepherd, 2 
Str. 1004; Corweell vy. The Metropolitan Commissioners of 
Sewers, 10 Ex. 771; Rer v. The Inhabitants of Leake, 5 b. 
& Ad. 469; Rer vy. Horley, 11 W. R. 433; Hunt vy. Roberts, 
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Hi) 15 Q. B. 17: Hardcastle vy. The South Yorkshire Railway and 
bi) River Dun Company, 7 Weekl. Rep. 326; Brock y. Copeland, 
aa 1 Esp. 203; Rer vy. Lloyd, 1 Camp. 260; Bateman vy. Bluck, 
cas 21 Law Journ. Q. B. 406. 
1 . Lush, Q. C., in support of the rule, commented on many of 
i the cases given above, and referred to Gale on Easements, 
) p- 424; and cited Rosewell vy. Prior, 2 Salk. 460. 3 
| Cur. adv. vult. , 
' Nov. 16.—Erte C. J., delivered the judgment of the 
| court.'—This was an action brought by the administratrix of 5 
Va one Robbins to recover damages under Lord Campbell’s Act : 
for the intestate’s death. That death took place in consequence : 


Pane of the giving way of a portion of the east side of the public 
bs . , . rh 

way leading to the south end of Waterloo Bridge. The part 

which gave way consisted of flagging and grating over the area 

f of one of the houses at the side of the road, by the default, as 

! it is alleged, of the defendant. The material facts are as 

follows :—Waterloo Bridge was constructed under Acts of 


ee Parliament passed in the 53d, 56th, and 58th years of Geo. 3, 
| and was finished in 1817. It was necessarily constructed so 


that the roadway should be at a level much higher than the 
river banks, and, in order to give access to the roadway of the 
bridge so constructed, the road leading to the south end of the 
bridge approaches it upon a high causeway, springing at a con- 
siderable distance. For some distance from the bridge, persons 
passing along the causeway are protected against the danger of 
falling over the side by a parapet wall, or continuation upwards 
; I 
of the retaining wall of the causeway. This wall is continued 





} up to a row of houses, of which the defendant is the lessee, and ' 
then ceases. This row of houses stands upon the original level , 
a, of the ground, and runs parallel to the causeway and road 

‘ * 


. leading to the bridge, leaving a gulf or space of more than 


i} 
ae seven feet wide between the houses and the retaining wall of 
5 the causeway. That space belongs to the owner of the houses, 
ee and the bottom of it is used for areas. The houses are divided, 
ie 2 or capable of being divided, into two distinct dwellings, having : 
te separate outer doors. The outer door of each building opens 
ae into a street or court upon the lower level. The outer door of 

a the upper part of each house opens upon the level of the cause- 
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way towards the road leading to the bridge, and the inhabitants 
of the upper part of the house go in and out by that door, and 
get to and fro the road by we king upon the structure, part of 
which gave way under the deceased. That structure consisted 
of flags resting at one end for about four inches in and upon 
the walls of the houses, and at the other end for about six 
inches upon the retaining wall of the causeway, so as to 
bridge over the areas. At intervals, there were gratings fixed 
by means of horns into the flags, and forming with them one 
continuous roadway. The gratings were not attached to the 
houses, but were fixed in the centre of the flagging, and served 
the double purpose of being walked upon, and of letting 
through light. The part of “this. structure lying straight wo 
tween the doors and the roadway was flagging, so that it wa 
not necessary to walk upon the gratings in orde ” to get to the 
houses. There was a flagged foot pavement between the edge 
of the flagging and the carriage-way on the same level with the 
flagging and grating. Between it and the flagging and grating 
there was a narrow strip of gravel. , The end houses of the row 
had no flagging and erating, and the space over their areas was 
enclosed. The road on the causew: ay was a common highway 
to be repaired by the parish. In the course of time, before the 
General Highway Act of 5 & 6 Will. 4, ¢. 50, the flagging 
and grating had been dedicated to the public, and used by them 
as part of the highway for foot passengers, and it so continued 
up to the time of the accident. The fee-simple of the houses 
was in Lord Salisbury. The defendant was tenant under him 
for a term of vears created in 1850, and assigned to the 
defendant before, and vested in him at, the time of the accident. 
Whilst he was in possession the flagging or grating, cither be- 
came, or at least was out of repair and insufhici ient, whether 
considered as a passage to the houses or as part of a public 
way, having regard to the tendency of persons to collect in 
crowds in or near such ways upon the occasion of a fire and the 
like. It did not appear that any substructure was out of repair, 
but only that the flagging and grating forming the surtace were 
out of repair. It became necessary, in order to. effectually 
sustain the flagging and grating as a way in the state to w hich 
time and wear and tear had reduc ‘ed them, to make an entirely 
new work—viz., to turn an arch under them, and so make them 
safe. The defendant had notice of this from the parish in 1859, 
some time before the accident, whilst he was in possession, but 
no repairs were done between that time and the time of the 
accident. The defendant afterwards underlet to a person 
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named Jeffs, who again underlet to a person, who let the 
rooms out to lodgers ; the rent fell into arrears, and a distress 
was put in upon the lodgers, who, having paid their own rent, 
barred out the bailiff; the bailiff re-took possession by force, 
and a crowd collected and stood thick upon one of the gratings. 
The deceased was passing by at the time, and, being beckoned 
to by one of the lodgers, he tried to get through the crowd to 
the door, and in doing so stepped on to the grating; scarcely 
had he set foot upon it, when the grating and the flagging 
‘ee resting upon the house wall, and a portion of that resting 
upon the retaining wall of the causeway gave way, and the 
' deceased fell, with about thirty others, down into the area, and 
so met his death. The fall of the flagging and grating was 
caused by its insufficiency, and by the extraordinary crowd 
ai) pressing upon it at the time. The cause was tried at the 
bi sittings after last Michaelmas term. There was conflicting 
: evidence upon the question of repairs and sufficiency, but the 
above must be taken to be the result of the evidence as 
¥ established by the verdict. Under the direction of the judge, 
ct Beae a verdict was found for the plaintiff, for £250 damages, subject 
to the opinion of the court as to the defendant’s li ibility. No 
i question was raised upon the pleadings, nor could any usefully 
have been raised, as the court has power to amend, and the 

question has been treated as arising upon the general issue, 
probably it arises also upon the record. A rule was obtained 
to enter the verdict for the defendant, which was well argued in 
last Easter term before my brothers Willes, Byles and Keating, 
and myself, when we took time to consider our judgment. It 
is for the plaintiff to make out that the defendant has been 
guilty of the breach of some duty which he owed to the 
deceased, and that thereby the accident was occasioned : 
whether he have so may be considered under the following i 
heads :—If the passage over the area be considered as a priv ate || 
way to the houses, then the reversioner is not liable, but the 
occupier is. A landlord, who lets a house in a dangerous 
state, is not liable to the tenants, customers, or guests, for 
accidents happening during the term, for there is no law against 
letting a tumble-down house, and the tenant’s remedy is upon 
his contract, if any: in this case there was none, but that cir- 
cumstance does not make any difference in our opinion. If it 
be considered as a public way, then the defendant is not answer- 
able for the area, as for a hole made at the side of the highway, 
because there was no hole made by the defendant. The gulf 
at the side of the causeway was the result of its being raised 
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by the makers of it, not by the land at the side being excavated 
by the proprietors of it. The alleged hole was coé ‘val with the 
highway, and a consequence of the making thereof. In Barnes 
vy. Ward, there was a hole made by the defendant, and it was 
made after the dedication of the road. As for the suggested 
liability to repair, upon the ground that the construction was 
beneficial to the proprietor of the houses, that benefit was 
only retained by, not conferred upon him. It is familiar law 
that a bridge made by a private individual for his own benefit 
at an ancient ford, if useful to the public, is to be repaired by 
them, and not by the builder. The liability to repair a highway 
has not been made upon this quantum of benefit ; if it were so, 
a man who droye a flourishing trade in the house, ought to pay 
for the benefit of passers by, but not a musician, or the inventor 
of the calculating machine. The flagging and erating were 
not, like a door, under the control of the oo r, but fixed. 

They were not worked, used, or worn out by the proprietor of 
the houses, otherwise than as one of the public uses a public 
highway on the side of which his house st: aii The passage 
of light and air through the grating does not wear it out any 
more than the wind wears out the surface of the road. The 
more or less artificial character of the flagging and grating does 
not make it more or less a way to be repaired by the parish ; 
whether it be stone, iron, wood, or composition, as it is a public 
way the public are to keep it in repair, and not the person who 
dedicated it. Ilitherto the exceptions to the liability of the 
parish have been known: they are custom, prescription, tenure, 
and enclosure whilst it lasts. Have we power to add flagging 
and grating? The case is not the same as that of an open 

cellar-fl ap, which may be considered as a trap in its nature and 
essence, unless it be kept shut ; besides that is worn out by use 
for the benefit of the occupier of the cellar, to which it is the 
door. The present case is nearer to that of a mine propped 
up, and a way dedicated upon the surface; in such a case will 
any one venture to suggest that the owner of the mine and sur- 
face, or either of them, must renew the props when they rot 
and the road threatens to sink into the mine? This does not 
fall within the law as to keeping buildings adjoining a highway 
in such a state, by repair or otherwise, as not to endanger 
passers by. What was insufficient here was part of the high- 
way itself. Such law may apply to the arches of a cellar under 
a footway, though this we conceive to be worthy of argument, 
and open to distinctions as to the state of things at the time of 
the dedication, and other cireumstances,—it cannot apply to 
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the footway itself. We may refer, by way of illustration only, 
to the case of one of the squares, where the footway at one 
side consists of large flags, reaching from the outer wall of the 
area to the outer wall of the cellar, there the upper part of the 
flags forms the way, and the lower part of the same flags forms, 
as we are told, the ceiling of the cellar; who is to maintain 
and repair the flagged way? we apprehend, the public, who 
walk upon it and wear it out, without which it might last an 
indefinite time. It is to be obourved that, in cases “of liability 
under this head, the building need not be repaired, but only 
prevented from causing injury by its fall, which implies that 
there is a power to remove, and such power does not exist in 
this case. It has been suggested, in addition to the grounds 
relied upon in argument, that the fact of the flagging and 
grating concealing danger was a special cause of liability ; to 
this we answer, first, that the flagging and grating did not pre- 
vent the existence of the deep area from being known to every- 
body passing, and there was no fraud; secondly, that there 
would have been no danger if the parish had properly main- 
tained and repaired the flagging and grating; thirdly, that the 


defendant did not erect, and, as it was a highway, could not 


have removed, the structure. Moreover, conce: alment is rela- 
tive, and every danger is more or less concealed. If a highway 
be dedicated with a ‘dangerous obstruction on it, such as would 
have been a nuisance if placed upon an ancient way—for 
instance, a flight of steps, or a projecting flap, no action 
can be maintained for injury caused thereby, whether by day, 
when it can be seen, or by night, when it is invisible ; in such a 
case it was held by the Court of Queen’s Bench, in Fisher v. 
Prowse, 2 3. & S. 770, that the public adopting a highway must 
take it in statu quo, and that no obligation is imposed upon the 
dedicator to remove projections or fill up holes, which may be 
dangerous to passers by ; in that leading case, which explained 
and overruled several out of which vague notions of liability 
have sprung up, my brother Blackburn, delivering the judg- 
ment of the court, expounded with clearness and force the law 
applicable to this supposel ground of liability, at p. 779, as 
follows :— 

‘¢ But the question still remains, whether an erection or 
excavation already existing, and not otherwise unlawful, be- 
comes unlawful when the land on which it exists, or to which 
it is immediately contiguous, is dedicated to the public as a 
way, if the erection prevents the way from being so convenient 
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and safe as it otherwise would be ; or whether, on the contrary, 

the dedication must not be talon to be made to the public, 

and accepted by them, subject to the inconvenience or risk 
arising from the ex xisting state of things. We think the latter 
is the « correct view of the law. It is, of course, not obligatory 
on the owner of land to dedicate the use of it as a highway to 
the public. It is equally clear that it is not compulsory on the 
public to accept the use of a way when offered to them. If 
the use of the soil as a way is offered by the owner to the 
public under given conditions, and subject to certain reserva- 
tions, and the public accept the use, under such circumstances, 
there can be no injustice in holding them to the terms on which 
the benefit was conferred. On the other hand, great injustice 
and hardship would often arise if, when a public right of way 
has been acquired under a given state of circumstances, the 
owner of the soil should be held bound to alter that state of 
circumstances to his own disadvantage and Iéss, and to make 
further concessions to the public altogether beyond the scope of 
his original intention. More especially would this be the case 
where public rights of way have been acquired by mere use. 
For instance, the owner of the bank of a canal or sewer may, 
without considering the effect of what he is doing, permit pas- 
sengers to pass along until the public have acquired a right of 
way there. It is often hard upon him that the public right 
should have been thus acquired; it would be doubly so if the 
consequence was that he was bound to fill up or fence off his 
vanal.” In this statement of the law we heartily concur. This 
is in accordance with the general law as to gifts, which, in the 
absence of fraud, must be taken as they are, without redress 
against the donor in respect of vice apparent or secret, and all 
expenses in respect of which for repairs or otherwise, are to be 
borne by the donee. This conclusion is also in accordance 
with the law as to grants of a right of way or other easements, 
whether for valuable consideration or not, to the effect that the 
grantee, and not the grantor, is to maintain and repair the 
subject of the easement, with a corresponding duty to do so, if 
by his neglect the grantor may suffer d: amage, and a corre- 
sponding right to enter upon the grantor’s land and to do all 
acts necessary for such maintenance and repair. The authori- 
ties to this effect in our own land, the civil law, and the Code 
Civil, will be found in ‘* Gale on Easements,” the edition by 
Mr. Willes, It thus appears to us that, to hold this action to 
be maintainable, whilst it would for the first time impose a 
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heavy burden upon reversioners, would violate well-established 
principles of law. The rule to enter a verdict for the defen- 
dant must, therefore, be made absolute. 


Rule absolute. 


Notices of Aety Hooks. 


Oprntons or Hon. Joan M. READ, OF 
THE SUPREME CouRT OF PENNSYL- 
VANIA, IN FAVOR OF THE CoNSTITU- 
TIONALITY OF THE AcT OF CoN- 
GREss oF Marcu 3, 1863, “ For 
ENROLLING AND CALLING OUT THE 
NATIONAL ForRCES, AND FOR OTHER 
Purposes.” DELIVERED AT PITTS- 
BURG, ON MonpDAy, NOVEMBER 9, 
1863, AND AT PHILADELPHIA, ON 
Saturpay, JANvARY 16; 1864, 
Philadelphia: Caxton Press of C, 
Sherman, Son & Co. 1864. 


We have already reprinted the able 
opinion of Mr. Justice Strong, in the 
final decision of the cases which were 
brought in Pennsylvania to test the 
validity of the United States Conscrip- 
tion Act, and regret that the length of 
the opinions here presented in a neat 
and very accessible form, prevents our 
giving place to them also. The state- 
ment of the circumstances of the cases 
is thus concisely and clearly given in 
the pamphlet which we have before 
us :— 


“ Supreme Court, January Term, 1864. 
In Equity. 
“William Francis Nickels v. Wil- 
liam FE. Lehman et al. (No. 3.) 


“Francis B. Smith v. David M. 
Lane et al. (No. 5.) 

“Henry S. Kneedler v. Same. 
(No. 7.) 

“These three bills in equity were 
filed in the Supreme Court for the 
Eastern District, by three individuals, 
above named, against the officers of 
the Enrolling Boards of the First and 
Fourth Congressional Districts, pray- 
ing for injunctions to restrain the de- 
fendants from further proceeding with 
or under such enrolment, requisition, 
and draft, under the Act of 3d March, 
1863, and particularly from all pro- 
ceedings against the said plaintiffs. 
The ground alleged for these applica- 
tions was the unconstitutionality of 
this Act of Congress. A motion for 
a special injunction was made in each 
case at Nisi Prius, before Mr. Justice 
Woodward, one on 30th August, and 
two on Ist September, who requested 
his brethren to sit with him at the 
hearing. The cases were argued be- 
fore a full bench, at Philadelphia, on 
Wednesday, the 23d of September 
last, by Messrs. George M. Wharton 
and Charles Ingersoll for the plaintiffs, 
no counsel appearing on behalf of the 
defendants. There being a disagree- 
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ment in the court, each judge deliv- 
ered a separate opinion at Pittsburg, 
on Monday, the 9th of Novembers 
Chief Justice Lowrie and Justices 
Woodward and Thompson were in 
favor of granting the injunctions, upon 
the ground that the act was unconsti- 
tutional, whilst Justices Strong and 
Read were against granting the in- 
junctions, and were of opinion that the 
Act of Congress was constitutional. 
“The injunctions granted were only 
preliminary, and were limited to the 
cases of the three plaintiffs in these 
bills, and were in the following terms: 
‘Order, November 9, 1863. Pre- 
liminary injunction (in each case) grant- 
ed for the protection of the plaintiff, on 
his giving bond with surety, to be ap- 
proved by the Prothonotary, in the 
sum of $500, according to law, and 
refused for any other purpose.’ But 
the record showed that no security 
had been entered, and that no writs 
of injunction had been issued in either 
of the three cases. On the 12th De- 
cember, Mr. Knox appeared for the 
defendants in each case, and applied 
to Judge Strong, then holding the 
Nisi Prius, to dissolve the injunctions 
theretofore granted in the court of 
Nisi Prius. Judge Strong received 
the motions, and appointed the 30th 
December for their hearing, and, as in 
the former proceeding, requested his 
brethren to sit with him. The mo- 
tions to dissolve were argued before 
all the judges on that and the succeed- 
ing day, by Mr. Knox for the defend- 
ants, and Messrs. George W. Biddle, 
Peter McCall, and Charles Ingersoll, 
for the complainants. On the 16th 
January, 1864, Judge Strong, repre- 
senting the majority of the court, made 
the following order: ‘And now, to wit, 
January 16, 1864, It is ordered by the 


court, that the orders heretofore made 
in all these cases be vacated; and the 
motions for injunctions are overruled,’ 

“Separate opinions in favor of dis- 
solving the injunctions were read by 
Judges Strong, Read, and Agnew, 
and the joint opinion of Chief Justice 
Woodward and Judge Thompson, 
against dissolving, was read by the 
chief justice. 

“It is proper to add, what does not 
appear on the record, and was not 
known to the court, that in the case of 
William Francis Nickels, he paid his 
commutation money, $300, to the Col- 
lector of the Internal Revenue, and 
was exempted by the Board, and op- 
posite his name was written, ‘com- 
muted,’ 

“Tn the two other cases, Francis B. 
Smith claimed exemption as being over 
thirty-five years, of age, and married, 
and on the 2d November, having es- 
tablished these facts to the satisfaction 
of the enrolling officers, he was ex- 
empted for that cause, and an exemp- 
tion certificate given to him. 

“Henry S. Kneedler, on the 3d 
November, paid to John M. Riley, 
Collector of the Internal Revenue, his 
commutation money, $300, and upon 
handing to the enrolling officer on the 
same day the duplicate receipt, he was 
exempted by the Board by reason of 
‘payment of commutation money.’ 

“Upon this state of facts these com- 
plainants were not entitled to have the 
injunctions granted by the court on the 
9th November, 1863. 

“It is perhaps better that this did 
not appear to the court, as it has led 
to the establishment of the constitu- 
tionality of the Act of Congress, so 
far as the Supreme Court of Pennsy]- 
vania is concerned. 

“The first opinion is principally oc- 
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cupied by the question of constitution- 
ality; the second discusses at length 
the position distinctly put forth in the 
first, that a State court cannot inter- 
fere by habeas corpus or by injunction, 
to stop or interfere with the Federal 
officers in the execution of the duties 
imposed upon them by an Act of Con- 
gress, when acting in strict conformity 
to its provisions. No such power can 
be conferred by a State Legislature 
upon any of their courts or magis- 
trates.” 

It is certainly a curious fact that a 
decision of such delicate and important 
questions should have been forced upon 
the court at a time when a decision ad- 
verse to the authority of the United 
States might have been attended with 
very serious consequences, when there 
was in fact no necessity arising from 
the cases themselves for such a prompt 
and instantaneous decision. In a pro- 
fessional point of view, however, there 
is little to regret, for the very able and 
elaborate examination of the subject 
by both the majority and minority of 
the court, will remain as a testimonial 
of the ability and impartiality of the 
Supreme Bench of the State of Penn- 
sylvania. The opinions of Mr. Justice 
Read, here given, are peculiarly valu- 
able for the interesting and important 
historical matter which they contain. 


JOMMENTARIES ON THE LAW OF MArR- 
RIAGE AND DIVORCE, OF SEPARA- 
TIONS WITHOUT DIVORCE, AND OF 
THE EvipENCE OF MARRIAGE IN 
ALL Issues; EMBRACING ALSO 
PLEADING, PRACTICE, AND EvI- 
DENCE IN Divorce CAUSES, WITH 
Forms. By JoEL PREeNTIss BisH- 
op. Fourth edition. Two volumes. 
8vo. Vol. I. pp. xxxii.-692. Vol. 


Notices of New Books. 


II. 748. 
and Company. 


Boston: Little, Brown 
1864. 


Hoop, in T'he Seasons, wrote— 


«“—__. the book of Nature 
Getteth short of leaves,” 


But these lines of the poet are not 
applicable to this edition of the Com- 
mentaries on the Law of Marriage and 
Divorce, which contains 1472 elegantly 
printed “leaves ;”—more than double 
the number of the first edition, which 
was published in one volume in 1852. 
But the value of the book has increased 
with the increase in size. ‘The second 
volume, which the author has for a 
long time contemplated publishing, is 
now given in this fourth edition. In 
consequence, tue entire work has been 
re-cast. Portions have been omitted, 
others have been re-written, and a vast 
amount of new matter has been added. 
The latest cases have been examined, 
and references made to them. The 
work is the most complete, and the 
best, on the subject of which it treats, 
of any in the language. The author's 
style is, in some respects, exceptionable. 
But the amount of information con- 
veyed, abundantly compensates for any 
default in this particular. The book is 
constantly cited as authority. We re- 
peat the opinion which we expressed 
of the first edition, in our issue of Feb- 
ruary, 1854. “It is a treatise, which 
for research and ability, ranks among 
the first legal productions of the age.” 


AN IntTROpUCTION TO MUNICIPAL 
Law. Designed for General Rea- 
ders, and for Students in Colleges 
and Higher Schools. By Joun 
NortToN Pomeroy, Counsellor-at- 
Law. New York: I. Appleton 





Notices of New Books. 


and Company. 1864. 1 vol. 8vo. 


pp. xxvili-544, 


This work, as the author states, is 
intended primarily for the use of stu- 
dents in higher schoo!s and colleges, 
and of those readers who wish to ob- 
tain some knowledge of Municipal 
Law, but have not the opportunity or 
desire to study it professionally. Its 
object, therefore, is not to supersede 
the Commentaries of Blackstone or 
Kent, but to supply a need for which 
those Commentaries were never de- 
signed. The author cites no authori- 
ties in support of the text; for, as he 
informs us, “the work has no claim to 
be one of original research, noz is it 
intended for use as a lawyer’s hand- 
book.” But it indicates independent 
study, and free and »xtended research, 
the results of whi) are stated in a 
style at once clear wnd accurate. For 
the purposes for which the book is in- 
tended, it has no equal. We congrat- 
ulate the author on the success of his 
labors. The volume is beautifully 
printed on fine paper, and neatly 
bound in cloth. It is sold at a price 
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which renders it available as a text- 
book for schools and colleges. 


PRACTICE IN THE Executive De- 
PARTMENTS OF THE GOVERNMENT 
UNDER THE PENsION, BOUNTY, AND 
Prize Laws THE UNITED 
SraTeEs. With Forms and Instrue- 
tions for collecting Arrears of Pay, 
Bounty, and Prize Money, and for 
Obtaining Pensions. By Ropert 
SEWELL, Counsellor-at-Law. 1 vol. 
8vo. pp. 358. New York: D. 
Appleton and Company. 1864. 


OF 


The author writes from a_ practical 
knowledge of the subject. The object 
of the work is to enable claimants to 
prepare their own papers in at least the 
simpler cases of pay and bounty claims, 
and in some pension cases. Asa book 
for daily practical reterence, it is worthy 
a place in the library of every citizen 
and of every lawyer. ‘The notes and 
references contain many suggestions 
and directions useful to soldiers and 
their families, and also to legal prac- 
titioners. The contents of the volume 
are admirably arranged, and ample 
facility is given for reference. 








Name of Insolvent, 


Abbott, Sumner 8. 
Aldrich, Dutee T. 
Batchelder, George W. 
Bates, Caleb E. 

Beal, Laban 

Black & Co. [7] 
Blunt, J. Milton 
Boynton, William 
Brewster, Henry B. [6] 
Brown, Charles W, 
Butler, Charles 8. 
Calnan, Patrick 
Church, Asa 

Cook, Adin B. 
Currier, Alpheus 
Currier, Alpheus 
Cushing, Davis 
Danforth, James B, 
Daniels, Austin 
Dimond, John P. 
Evans, Samuel D. 
Fairfield, | 7] 

Fuller, John 8. 
Gannett, Tnomas B, 
Haley, Charles H. 
Hancock, Samue) H. | 
Hancock, Samuel H. | 
Hanson, Samuel A. 
Haskins, Henry W. [2) 
Haskins, John H. [2 
Hastings, Joseph B. [5] 
Hastings, Levi W. [3) 
Holley, Horace H. 
Howard, Lysander 
Kendrick, Thomas D. 
Kimball, Daniel 
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Leonard, Henry A. 
MelIntire, John H. 
Noble, John 8. [5] 
Noble. John 8. [6} 
Park, John B. 

Peirce, Fdward B, 
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Prime, Oliver 

Puffer, Freeman 
Rankin, [7] 
Robinson, John O. 
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Filloway, Daniel [4] 
Stevens, John A. 
Stone, Lucius D. W. 
Thorpe, Charles L. 
Therpe, Edward L. 
Toby, John W. [1} 
Townsend, Luther H. 
Upton, Betsey P. 
Wheeler, {7} 
Wheeler, Loring FE. 
White, Ephraim 
White, Peregrine F, 
Willson, John W. F. 


Insolvents in 


Residence. 


| North Reading, 
Milford, 
Salem, 
Marlboro’, 
Charlestown, 

| Montague, 
Haverhill, 
Winchester, 
Pittsfield, 
Melrose, 
Boston, 

| Woburn, 

| Melrose, 
Uxbridge, 
Haverhill, 
Haverhill, 

’ Abington, 
Belmont, 
Miltord, 
Somerville, 
Haverhill, 
Greenfield, 
Walpole, 
kK. Bridgewater, 

' Springfield, 
Pittsfield, 
Pittsfield, 
Boston 
Aniherst, 
Amherst, 
Brookline, 
Brookline, 
Monterey, 
Royalston, 
Boston, 
Haverhill, 
Westboro’, 
Melrose, 
Dorchester, 

| Pittsfield, 
Pittsfield, 
Boston, 
Charlestown, 
Newburyport, 
Charlestown, 
Sndbury. 
Greenfield, 
Somerville, 
Salem, 

| Newburyport, 
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Worcester, 
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Boston, 
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Name of Judge. 


Wm. A. Richardson. 
Henry Chapin. 
George F. Choate, 
Wm. A. Richardson. 
Wm. A. Richardson, 
Charles Mattoon, 
George F. Choate. 
Wm. A. Richardson. 
J. F. Robinson, 
Wm. A. Richardson. 
Isnac Ames, 

Wm. A. Richardson, 
Wm. A. Richardson. 
Henry Chapin, 
George F. Choate. 
George F. Choate, 
William Hi. Wood. 
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George Fk. Ch ate. 
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George White 
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J. F. Robinson. 

J. F. Robinson. 
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Wm. A. Richardson. 
George F. Choate, 
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Samuel F. Lyman. 
William §, Shurtleff 
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Wm. A. Richardson, 
Henry Chapin. 
Charles Mattoon. 
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Henry Chapin. 
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Isaac Ames. 


October . 1865 n. A. Richardson, 


Winslow, Jesse , 
February 4, 1864, 7 Wm. A. Richardson. 


Wright, George O. 


Newton, 
Groton, 


PARTNERSHIPS, &c. 


[1] Blunt & Tobey; [2] J. H. & H. W. Haskins; [2] J. B. & L. W. Hastings; [4) Daniel Sil- 
loway & Co.; [5) John 8. Noble & Co.; [6] Noble, Brewster & Co, ; Individual names bot 
given. 
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